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I.      INTRODUCTION 

On  April  1,  1992,  Blue  Cross  and  Blue  Shield  of  Massachusetts,  Inc.  (BCBS)  filed  a 
request  that  the  Division  of  Insurance  (Division)  approve  rate  increases  and  certain  changes  in 
benefit  design  for  various  nongroup  products  to  be  effective  on  billing  dates  on  and  after 
September  1,  1992.  BCBS'  rate  request  was  submitted  to  the  Division  for  review  and  approval 
pursuant  to  G.L.  c.  176A,  §§  6  and  10  and  c.  176B,  §  4.  In  its  request,  BCBS  included  alternate 
rating  proposals  to  implement  elimination  or  modification  of  the  current  group  conversion 
subsidy.  The  level  of  the  rate  requested  varies  depending  upon  the  proposal. 

The  nongroup  insurance  policies  offered  by  BCBS  are  available  to  all  residents  of  the 
Commonwealth  who  are  not  eligible  for  group  insurance  coverage.  See  G.L.  c.  176A  and  c. 
176B.  BCBS  currently  offers  insurance  products  called  Managed  Major  Medical  (MMM) 
insurance  to  its  health  statement  and  group  conversion  subscribers.  In  last  year's  decision,  rates 
were  approved  for  new  Comprehensive  Managed  Major  Medical  (CMMM)  products.  These 
products  are  generally  distinguished  from  MMM  by  the  size  of  the  yearly  deductibles  applicable 
to  the  different  products:  $250,  $500,  $1000  and  $2500.  The  products  also  differ  from  MMM 
in  the  coverage  of  extended  benefits,  out-of-pocket  limits  and  lifetime  maximum  coverage. 
BCBS  also  provides  nongroup  indemnity  coverage  to  a  small  number  of  current  subscribers  and 
offers  MMM  and  CMMM  to  members  who  convert  to  nongroup  from  BCBS'  group  Preferred 
Provider  Arrangements  (PPAs). 

The  requested  range  of  composite  increases  (representing  increases  for  individuals,  two- 
party  members  and  families)  for  each  of  the  different  products  is:  39.6  to  49.4  percent  for 
MMM;  34.3  to  43.7  percent  for  CMMM  250;  38.9  to  48.7  percent  for  CMMM  500;  32.8  to 
42.1  percent  for  CMMM  1000;  and  36.1  to  45.6  percent  for  CMMM  2500;  depending  upon  the 
approval  of  BCBS'  request  to  eliminate  the  group  conversion  subsidy.  Similarly,  BCBS 
proposes  rate  increases  within  the  range  of  23.5  to  32.3  percent  for  Indemnity  rates,  depending 
upon  the  approval  of  BCBS'  request  to  eliminate  the  group  conversion  subsidy.  For  PPA  group 
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conversion  rates,  the  requested  composite  rate  increases  are  39.4  percent  for  MMM;  31.9 
percent  for  CMMM  250;  38.6  percent  for  CMMM  500;  32.6  percent  for  CMMM  1000;  and 
35.9  percent  for  CMMM  2500. 

A.     Background  and  Procedural  History 

Pursuant  to  G.L.  c.  176A  and  c.  176B,  nongroup  contracts  and  rates  must  be  approved 
by  the  Commissioner  of  Insurance.  The  proceedings  to  review  proposed  rates  are  conducted 
pursuant  to  21 1  CMR  120.00.    The  Intervenors  in  this  proceeding  are  the  State  Rating  Bureau 
(SRB)  and  the  Attorney  General  (AG).    Prefiling  and  technical  conferences  were  conducted 
with  BCBS  and  the  two  Intervenors  before  the  commencement  of  the  hearing. 

On  April  29,  1992,  in  accordance  with  G.L.  c.  176A,  §  6  and  G.L.  c.  176B,  §  4,  a  public 
hearing  was  convened  to  review  the  proposed  rates.1  Twenty-five  witnesses  appeared  and 
made  unsworn  statements,  including  Steven  Tringale,  Vice  President  for  External  Affairs  of 
BCBS,  who  testified  in  support  of  the  filing;  and  Attorney  General  Scott  Harshbarger,  Anthony 
Scavongelli  of  the  SRB,  Robert  Restuccia  and  others  on  behalf  of  Health  Care  for  All,  and 
numerous  individuals,  who  testified  in  opposition  to  the  proposed  rate  increase.  Prior  to  the 
hearing,  the  Division  had  received  numerous  letters  and  telephone  calls  from  subscribers, 
legislators  and  others  expressing  outrage  at  the  size  of  the  proposed  increase.  At  the  public 
comment  hearing,  Mr.  Tringale  stated  on  behalf  of  BCBS  that: 

30  days  ago  Blue  Cross  and  Blue  Shield  called  for  reform  of  the 
non-group  health  insurance  market  I  repeat  that  call  again  today. 
We  have  reached  a  crisis  point.  The  rate  increase  will  have  a 
tremendous  impact  on  access  to  health  insurance  for  our  non- 
group  subscribers  who  are  unemployed,  who  cannot  obtain 
insurance  through  their  employer,  or  who  have  been  rejected  by 


1    The  public  comment  portion  of  the  hearing  was  held  on  April  29,  1992  starting  at  10:00  a.m.  and  5:30 
p.m.,  to  accommodate  those  unable  to  attend  the  morning  session  because  of  work  schedules. 
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other  insurance  carriers.  We  recognize  that  many  subscribers  will 
be  forced  to  switch  to  lower  cost  products  or  drop  health 
insurance  coverage  altogether .... 


We  recognize  that  this  rate  increase  is  high,  but  it  is  an  inevitable 
consequence  of  the  current  non-group  market.  Since  1982  we 
have  lost  nearly  $200  million  on  our  non-group  products.  Last 
year  alone,  Blue  Cross  and  Blue  Shield  loss  [sic]  $12.4  million  on 
this  product  line. 

Tr.  3:8  (Tringale).  He  asked  that  the  Division  defer  the  hearing  for  30  days  so  that  all  parties 
could  work  together  to  "craft  a  non-group  reform  package,"  and  stated  that  BCBS  would  agree 
to  delay  the  rate  effective  date  from  September  1,  to  October  1, 1992.  Tr.  3:11  (Tringale). 

Since  the  April  29  hearing,  the  Division  has  continued  to  receive  numerous  letters  and 
telephone  calls  from  subscribers,  legislators,  municipalities  and  others.  These  communications 
primarily  have  offered  strong  opposition  to  the  proposed  rate  increase  because  of  the  hardships 
to  individuals  caused  by  the  current  economic  situation  in  Massachusetts,  the  high  cost  of  the 
insurance  coverage,  stated  to  be  unaffordable  by  many  individuals,  and  because  of  concerns  that 
BCBS  has  not  kept  its  own  costs  of  providing  insurance  to  a  reasonable  level. 

Commissioner  Doughty  granted  BCBS'  request  for  a  30  day  moratorium,  and 
established  a  working  group  to  meet  to  develop  reform  proposals  for  the  nongroup  insurance 
market  After  the  expiration  of  30  days,  the  hearing  was  reconvened.    Nine  witnesses  testified 
and  24  exhibits  were  introduced,  during  the  course  of  nine  hearing  days  from  June  15  to  July  27, 
1992.   I  have  taken  official  notice  of  portions  of  the  record  and  briefs  in  the  hearing  on  1992 
BCBS  Nongroup  Rates  relating  to  the  group  conversion  subsidy  and  the  reserve  contribution 
issues,  as  well  as  the  scope  of  appeals  by  BCBS  from  the  last  two  nongroup  rate  decisions.    All 
parties  filed  briefs  and  reply  briefs. 
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B.  Standard  of  Review 

The  standard  of  review  to  be  applied  to  a  nongroup  rate  request  is  governed  by  G.L.  c. 
176A,  §  6  and  c.  176B,  §  4.  These  statutes  provide  that  no  proposed  rates  shall  be  approved  if 
the  benefits  provided  are  unreasonable  in  relation  to  the  rates  charged  or  if  the  rates  charged  are 
excessive,  inadequate,  or  unfairly  discriminatory. 

The  Commissioner  does  not  set  nongroup  rates.  Rather,  the  Commissioner's  function  is 
to  review  proposed  rates  submitted  by  BCBS  to  determine  whether  the  rates  fall  within  a  range 
of  reasonableness.  Proposed  rates  are  entitled  to  deference  so  long  as  they  fall  within  a  range  of 
reasonableness,  but  the  burden  is  on  BCBS  to  furnish  evidence  enabling  the  Commissioner  to 
determine  that  range.  Massachusetts  Association  of  Older  Americans,  Inc.  v.  Commissioner  of 
Insurance,  393  Mass.  404, 407-408  (1984).  The  Commissioner  is  not  required  to  approve 
elements  of  the  filing  which  would  lead  to  rates  falling  within  a  range  of  excess  or  inadequacy, 
no  matter  how  small.  Blue  Cross  of  Massachusetts,  Inc.  v.  Commissioner  of  Insurance,  397 
Mass.  117, 119,  124  (1986).  A  proposal  within  the  range  of  reasonableness  must  be  approved, 
even  if  it  is  not  the  one  that  the  Commissioner  would  choose.  Massachusetts  Association  of 
Older  Americans,  Inc.  v.  Commissioner  of  Insurance,  393  Mass.  at  407;  Massachusetts  Medical 
Service  v.  Commissioner  of  Insurance,  344  Mass.  335,  339  (1962). 

In  addition,  under  G.L.  c.  176A,  §  6  and  c.  176B,  §  4,  in  reviewing  proposed  contracts 
and  rates,  the  Commissioner  is  required  to  determine  whether  BCBS  "employs  a  utilization 
review  program  and  other  techniques  acceptable  to  [her]  which  have  had  or  are  expected  to 
have  a  demonstrated  impact  on  the  prevention  of  reimbursement  by  [BCBS]  for  services  which 
are  not  medically  necessary." 

C.  Proposed  Rating  Changes 

In  its  filing,  BCBS  proposed  an  increase  in  the  MMM  extended  benefits  deductible.  It 
also  presented  two  scenarios  for  phasing  out  the  group  conversion  subsidy.  The  first  proposal  is 
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a  modification  of  the  proposal  made  by  BCBS  last  year  and  rejected  in  last  year's  decision. 
Decision  on  1991  Nongroup  Rates  at  75-104.  Under  this  proposal,  BCBS  would  phase  out  the 
entire  subsidy  over  a  three  year  period,  increasing  the  difference  in  the  rates  for  group 
conversion  and  health  statement  subscribers  over  that  period.  The  alternate  scenario,  which  is 
not  advocated  by  BCBS,  would  eliminate  only  a  portion  of  the  subsidy,  by  spreading  the  cost  of 
the  experience  of  the  group  conversion  population  with  more  than  three  years'  experience 
among  all  nongroup  subscribers.  BCBS  states  that  this  alternate  proposal  is  responsive  to  the 
rulings  made  in  last  year's  decision. 

BCBS  also  proposes  this  year  to  increase  the  reserve  contribution  rate  for  nongroup 
subscribers  from  the  5.5  percent  approved  last  year  and  in  1990  to  7.5  percent.    Last  year,  I 
disapproved  BCBS'  request  to  increase  the  reserve  contribution  from  5.5  to  6.5  percent. 
Decision  on  1991  Nongroup  Rates  at  57-71.  Finally,  BCBS  proposes  the  inclusion  of  a  new 
selection  factor,  attributed  to  increased  competition  in  the  marketplace. 

D.     Hearing  Issues 

Both  Intervenors  contest  the  elimination  of  the  group  conversion  subsidy,  under  either 
alternative  scenario  presented  in  the  filing.  They  also  dispute  the  proposed  increase  in  the 
reserve  contribution,  and  the  inclusion  of  the  new  selection  factor  proposed  by  BCBS. 

Both  the  AG  and  the  SRB  challenge  the  reasonableness  of  BCBS'  estimates  of  inpatient 
and  outpatient  acute  hospital  costs.  Additionally,  the  AG  challenges  BCBS'  methodology  in 
allocating  the  investment  income  credit  to  nongroup  subscribers.  The  SRB  challenges  BCBS' 
inclusion  of  charitable  contributions  into  the  nongroup  rates. 

Finally,  both  the  AG  and  the  SRB  contest  the  adequacy  of  BCBS'  cost  containment 
filing.  In  particular  they  challenge  BCBS'  failure  to  account  for  acute  hospital  cost  savings  as  a 
result  of  Chapter  495  of  the  Acts  of  1991;  and  BCBS'  modification  and  development  of 
particular  utilization  review  and  cost  containment  programs.  The  SRB  also  contends  that 
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BCBS'  proposed  rates  should  be  reduced  by  the  amount  of  savings  it  claims  BCBS  reasonably 
should  have  achieved  with  these  programs.  The  AG  argues  that  BCBS  failed  adequately  to 
address  all  of  the  cost  containment  directives  imposed  on  BCBS  in  last  year's  decision.2 

With  the  exception  of  the  above  matters,  the  filing  was  not  contested  by  the  parties. 
With  respect  to  elements  of  the  rate  proposal  not  specifically  addressed  in  this  decision,  I  make 
no  findings  regarding  the  methodologies  employed,  although  I  accept  on  this  record  the  results 
obtained  as  not  unreasonable  for  this  year. 

As  explained  more  fully  below,  the  rates  proposed  by  BCBS  are  disapproved.  BCBS' 
proposals  to  eliminate  or  to  phase  out  the  group  conversion  subsidy  are  disapproved.  BCBS  is 
permitted  to  file  a  revised  rate  filing  in  accordance  with  Section  V  of  this  decision.  With  certain 
specified  exceptions,  as  set  forth  in  Section  IV  of  this  decision,  BCBS'  riders  are  approved. 
Although  I  do  not  find  that  BCBS  has  in  general  failed  to  meet  its  obligations  under  Chapter 
199, 1  address  in  Section  EQ  my  concerns  with  specific  failings  by  BCBS  in  addressing  its  cost 
containment  obligations. 


2    I  asked  the  parties  to  brief  the  issue  of  whether  BCBS  has  adequately  responded  to  last  year's 
directives.  One  issue  that  was  not  a  matter  of  controversy  this  year  was  BCBS'  calculation  of  the  two 
party  member  and  family  rates.  BCBS  argues  that  it  submitted  information  responsive  to  last  year's 
directive  that  it  provide  additional  information  concerning  the  rating  of  the  two  party  membership 
category,  in  Schedule  50.   Neither  Intervener  challenged  the  rating  calculation  for  this  category  this  year. 
Accordingly,  as  I  noted  last  year,  I  will  accept  the  resulting  rate  differential  for  family  and  individual 
categories,  but  note  that  such  approval  of  the  rates  does  not  constitute  an  acceptance  of  BCBS' 
methodology.  See  Decision  on  1991  Nongroup  Rates  at  9.  BCBS  also  notes  that  it  was  directed  to 
identify  specific  causal  factors  in  choosing  change  points  in  regression  models,  and  argues  that  this  year 
its  testimony  demonstrated  that  inserting  such  discretion  into  the  identification  of  change  points  was  not 
an  accepted  statistical  methodology  and  would  only  lead  to  bias  in  the  results.  Decision  on  1991 
Nongroup  Rates  at  39-40.  Since  neither  Intervenor  challenged  BCBS'  regression  modeling  this  year,  I  do 
not  reach  this  issue.  I  expect  therefore  that  BCBS  will  continue  to  provide  this  information  in  its  next  rate 
filing. 
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II.    RATE  CALCULATION 


A.     BCBS'  Projected  Acute  Hospital  Cost  Trend 

BCBS'  proposed  hospital  cost  trend  follows  the  enactment  of  Chapter  495  of  the  Acts  of 
1991  (the  hospital  financing  legislation),  which  granted  BCBS  the  authority  to  contract 
individually  with  acute  care  hospitals.3  The  proposal,  set  out  in  Schedule  46,  results  in  an 
estimated  trend  of  12.0  percent  for  inpatient  costs  and  14.0  percent  for  outpatient  costs.4 

Both  Intervenors  dispute  this  proposal,  contending  that  BCBS  has  not  supported  it  at  all. 
They  assert,  therefore,  that  BCBS  has  failed  to  meet  its  burden  of  proof.   They  each  presented 
witnesses  who  offered  opinions  regarding  the  reasonableness  of  BCBS'  estimate  and  offered 
estimates  of  their  own.  Ultimately,  they  contend  that  no  trend  increase  should  be  approved  for 
this  year.5 

For  the  reasons  set  forth  below,  I  find  that  BCBS  has  failed  to  support  its  proposed 
increase  on  this  rate  component.  Further,  as  discussed  in  the  cost  containment  section  of  this 
decision,  BCBS'  failure  to  demonstrate  in  its  filing  cost  savings  resulting  from  Chapter  495 
supports  my  disapproval  of  the  proposed  trend  increase.  However,  the  evidence  in  the  record 
before  me  does  support  a  finding  that  the  recommendations  made  by  the  AG's  witness  lie  within 
the  range  of  reasonableness. 


3  Chapter  495  (St.  1991,  c.  495,  §  12)  was  codified  at  G.  L.  c.  6B. 

4  BCBS  stated  that  since  hospital  payments  will  no  longer  be  related  directly  to  charges,  it  estimated  the 
trend  in  cost  rather  than  charges. 

5  Although  the  AG  presented  evidence  concerning  alternate  rate  increases  for  this  benefit,  he  requests 
that  the  rate  request  be  disapproved  on  cost  containment  grounds. 
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1.      BCBS'  Evidence 

BCBS  stated  it  had  sent  a  proposal  to  all  acute  care  Massachusetts  hospitals  proposing  a 
methodology  to  calculate  rates  of  payment  and  that  negotiations  with  hospitals  were  in  progress. 
For  these  contracts,  BCBS  has  decided  to  implement  a  payment  system  on  a  per  admission  basis 
according  to  diagnostically  related  groups,  known  as  DRGs,  as  opposed  to  the  daily  rate  in  use 
under  the  former  contracts. 

BCBS  made  a  judgment  that  acute  care  hospital  cost  trends  would  increase  by  12.0 
percent  for  inpatient  services  and  by  14.0  percent  for  outpatient  services.  It  states  in  its  filing 
that  the  inpatient  trend  was  an  average  13.1  percent  in  the  1990  and  1991  fiscal  years  and  the 
average  trend  in  payments  per  admission  in  the  three  most  recent  years  was  1 1.7  percent.    Other 
than  to  recite  these  historical  trends,  BCBS  in  its  brief  offers  no  substantiation  for  the 
reasonableness  of  the  projections  in  its  filing.  It  concentrates  its  arguments  on  refuting  the 
testimony  of  the  Intervenors1  witnesses. 

Both  the  AG  and  the  SRB  take  issue  with  the  adequacy  of  the  record  BCBS  has 
presented  to  justify  its  estimated  trends.  The  AG  states  that  in  estimating  the  rate  year's 
inpatient  acute  care  hospital  pure  premium,  BCBS  calculated  last  year's  average  cost  per 
admission  based  on  selected  diagnoses,  asserting  that  BCBS  intended  to  use  this  as  a  proxy  for 
the  average  cost  of  DRGs  under  the  new  hospital  contracts.  He  states  that  BCBS  then  applied  a 
12  percent  trend  to  this  estimated  average  cost  per  admission. 

As  the  AG  notes  in  his  brief,  BCBS  stated  in  response  to  an  information  request: 

The  12  percent  figure  was  not  derived  by  means  of  a  component 
analysis,  but  was  instead  developed  after  consideration  of  recent 
years'  cost  trends  for  [BCBS]  subscribers,  review  of  the  cost 
experience  of  other  payors,  and  preliminary  expectations 
regarding  the  proposals  made  by  [BCBS]  in  HA-32  and  the 
potential  responses  of  hospitals.  No  more  recent  figure  has  been 
calculated,  due  to  the  fact  that  the  process  of  negotiating  with 
hospitals  remains  ongoing. 
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Exhibit  23,  AG  Information  Request  1 14.  No  data  underlying  this  general  statement  was 
provided  by  BCBS.  The  AG  contends  that  this  response  is  vague  and  confirms  the 
unreasonableness  of  the  12  percent  trend  in  payments  per  admission.    He  asserts  that  this  trend 
is  higher  than  the  average  cost  trend  of  1 1.7  percent  for  the  last  three  years.  He  goes  on  to 
argue  that  BCBS  represented  that  Chapter  495  was  going  to  reduce  the  trend  of  hospital  costs, 
and  he  therefore  contends  that  a  recommended  trend  which  is  0.3  percent  higher  than  the 
average  cost  trend  for  the  last  three  years  is  unreasonable.6   For  its  proposed  outpatient  trend, 
BCBS  states  it  determined  the  average  cost  per  claim  for  the  year  ending  September  30,  1991 
and  applied  a  14  percent  trend  factor  to  estimate  the  average  cost  per  visit  for  the  rate  year.  As 
the  SRB  points  out,  all  four  of  the  Interveners'  witnesses  criticized  BCBS  for  insufficient 
support  of  BCBS'  proposed  trends  and  generally  agreed  that  the  trends  were  excessive. 

2.      BCBS'  Explanation  of  the  Lack  of  Supporting  Data 

As  BCBS  notes  in  its  brief,  under  Chapter  495,  the  former  system  of  uniform  acute  care 
hospital  contracting  was  replaced  by  a  new  competitive  and  deregulated  system,  effective 
retroactive  to  October  1,  1991,  the  start  of  the  fiscal  1992  hospital  year.  BCBS  argues  that  the 
recent  enactment  of  Chapter  495  placed  it  at  a  disadvantage  in  preparing  and  defending  its  filing 
this  year.  In  particular,  it  states  that  the  workload  of  negotiating  separate  contracts  with 
approximately  100  acute  care  hospitals  meant  that  it  could  not  know  the  actual  terms  of  the 
contracts,  and  the  resulting  effects  on  costs,  in  time  for  the  filing  and  this  rate  hearing.  BCBS 
asserts  that  the  negotiation  process  is  still  unfinished,  although  Ms.  Alice  Rosenblatt,  BCBS' 
chief  actuary,  testified  during  the  hearing  that  the  contracts  were  all  to  be  effective  no  later  than 
October  1,  1992. 


6    The  AG  also  argues  that  this  trend  also  demonstrates  that  BCBS  has  failed  to  comply  with  its  cost 
containment  obligations  under  Chapter  199.  This  issue  is  addressed  later  in  this  decision. 
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BCBS  argues  in  its  brief,  as  it  has  during  the  hearing,  that  its  hospital  contracting  process 
must  remain  confidential  to  produce  the  most  financially  advantageous  results  for  BCBS,  since 
publicizing  the  contracting  terms  would  affect  BCBS1  bargaining  position  with  hospitals 
undergoing  contract  negotiations.   Consequently,  it  claims,  these  practical  considerations  are  in 
conflict  with  the  public  review  of  the  results  of  its  negotiations  in  the  nongroup  hearing.  It  notes 
that  formerly,  public  disclosure  was  not  an  issue,  since  the  Rate  Setting  Commission  approved  a 
uniform  contract  and  the  terms  and  effects  of  the  contract  were  public  information.  BCBS 
argues  further  that  once  the  new  system  has  been  fully  implemented,  historical  cost  data  in 
aggregate  terms  will  become  available  and  BCBS'  problems  in  calculating  and  supporting  the 
acute  hospital  portion  of  its  filing  will  not  be  as  severe.  It  concludes  that  in  this  transitional  year 
it  had  to  choose  between  maintaining  the  confidentiality  of  the  negotiation  process  and 
providing  the  same  level  of  support  for  its  hospital  cost  projections  as  it  had  in  the  past  It  goes 
on  to  argue  that  withholding  this  information  was  the  only  choice,  since  ultimately,  the 
negotiation  process  will  reap  better  results  for  subscribers  if  BCBS  is  able  to  obtain  better  terms 
under  confidential  negotiations.  Therefore,  it  contends  that  under  the  special  circumstances  of 
this  year,  I  should  find  its  figures  within  the  range  of  reasonableness. 

3.      The  Interveners'  Responses 

Both  the  AG  and  the  SRB  argue  that  BCBS  has  not  identified  the  basis  for  its  trend 
assumptions.  The  SRB  argues  that  BCBS1  argument  demonstrates  that  it  has  failed  to  meet  its 
burden  of  proof  in  supporting  its  proposed  trend.   The  SRB  argues  that  BCBS  failed  to  provide 
any  evidence  by  which  the  Commissioner  could  establish  a  range  of  reasonableness  for  these 
trend  costs. 

The  AG  points  out  that  although  the  specifics  of  each  hospital  contract  are  subject  to 
ongoing  negotiations,  BCBS  stated  that  the  structure  of  its  basic  proposal  is  well  defined. 
Accordingly,  he  argues  that  BCBS'  estimations  are  arbitrary  numbers.  He  also  argues  that  there 
is  no  justification  for  BCBS*  failure  to  use  cumulative  information  on  already  signed  contracts  to 
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make  recommendations  more  attuned  with  reality,  pointing  out  that  the  accommodation  made  by 
the  Intervenors  with  regard  to  the  confidentiality  of  specific  information  on  individual  hospital 
contracts  did  not  relieve  BCBS  of  its  procedural  obligations. 

Both  Intervenors  also  argue  that  BCBS  failed  to  make  any  modification  of  the  trend  for 
the  impact  of  the  passage  of  Chapter  495.  Therefore,  they  contend,  BCBS  has  failed  to  meet  its 
burden  of  proof  on  this  issue.  Quoting  Massachusetts  Association  of  Older  Americans,  Inc.  v. 
Commissioner  of  Insurance,  393  Mass.  404, 410  (1984),  the  SRB  states  that  it  is  well  settled 
that  BCBS1  projections  ought  to  be  "...  modified  by  'external'  factors  in  order  to  account  for  the 
impact  of  forces  such  as  legislative  changes  not  reflected  in  internal  data." 

The  AG  contends  that  BCBS  has  claimed  during  legislative  debate  as  well  as  in  its 
nongroup  filing  that  Chapter  495  would  produce  a  considerable  reduction  in  the  hospital  cost 
trend.  Both  Mr.  Frederick  Lonsdale,  the  SRB's  actuarial  witness,  and  Ms.  Nancy  Kane,  the 
AG's  witness,  testified  that  BCBS  representatives  had  asserted  BCBS'  financial  position  would 
improve  as  a  result  of  improved  hospital  negotiating  powers  under  Chapter  495.  The  SRB  notes 
Ms.  Kane's  testimony  that  BCBS  lobbied  to  have  the  right  to  negotiate  individually  with 
hospitals  included  in  legislation  which  became  Chapter  495.   Mr.  Lonsdale  testified  that  BCBS 
had  maintained  that  the  statutory  discount  formerly  in  place  was  a  net  liability  vis-a-vis  its 
competitors  who  could  negotiate  better  rates.  According  to  Mr.  Lonsdale,  BCBS  had 
contended  that  based  on  its  large  market  share,  it  would  be  in  a  better  financial  position  if  it 
could  negotiate  with  hospitals  individually  rather  than  be  limited  to  the  previous  7.5  percent 
statutory  discount.7    The  AG  asserts  that  BCBS'  recommended  hospital  cost  factors  are  not 


7    BCBS  does  not  dispute  that  it  supported  the  enactment  of  Chapter  495.  BCBS  did  not  refute  the 
testimony  of  the  Intervenors'  witnesses  that  it  sought  to  have  the  right  to  negotiate  individually  with 
hospitals  and  expected  the  ability  to  contract  individually  to  produce  financial  savings. 


Decision  on  1992  Nongroup  Rates  Page  1 2 

Docket  No.  G  92-12 

only  unsubstantiated,  but  are  inconsistent  with  BCBS'  prior  announcement  that  Chapter  495 
would  produce  a  reduction  in  hospital  cost  trends. 

Both  the  AG  and  the  SRB  argue  further  that  BCBS'  estimated  hospital  costs  and  failure 
to  make  any  modification  for  the  impact  of  Chapter  495  demonstrate  that  its  cost  containment 
efforts  in  this  area  are  inadequate.  Accordingly  they  request  that  I  find  that  BCBS  has  failed  to 
meet  all  of  its  obligations  under  Chapter  199.8 

I  agree  with  the  Intervenors  that  BCBS'  evidence  in  support  of  its  trends  is  inadequate. 
BCBS  has  offered  a  judgmental  figure,  but  has  failed  to  provide  a  detailed  explanation  to  enable 
me  to  determine  the  reasonableness  of  its  judgment  I  further  find  that  BCBS'  failure  to  include 
supporting  data,  even  in  aggregate  form,  or  from  comparable  external  sources,  renders  its 
estimates  insupportable  on  this  record.  I  therefore  agree  with  the  AG  that  BCBS  has  not  shown 
its  estimates  to  be  reasonable.  The  Intervenors  challenged  the  proposed  trend  in  their  responsive 
filings,  yet  BCBS  failed  to  attempt  to  rebut  their  objections  by  introducing  such  additional 
evidence  in  its  rebuttal  filing.  Additionally,  I  agree  with  the  SRB's  argument  that  BCBS  has 
failed  to  show  that  it  has  taken  into  account  in  its  judgment  its  new  negotiating  ability  as  a  result 
of  Chapter  495.     Since  BCBS  has  failed  to  support  its  own  estimate,  other  evidence  must 
support  a  finding  that  a  particular  trend  is  within  the  range  of  reasonableness,  or  the  rate 
increase  requested  on  this  benefit  must  be  disapproved  in  its  entirety.9 


8  The  discussion  of  the  impact  of  Chapter  495  on  BCBS'  cost  containment  obligations  is  addressed  later 
in  this  decision. 

9  Although  both  Interveners  argue  that  BCBS'  evidence  on  this  point  is  insufficient,  neither  Intervener 
filed  a  motion  to  dismiss.  Pursuant  to  21 1  CMR  120.(13)(1),  intervenors  may  file  a  motion  to  dismiss  or 
for  judgment  "on  any  or  all  issues  raised  by  the  rate  filing  on  the  ground  that  the  rate  filing  contains 
insufficient  evidence  to  substantiate  the  recommendations...."  Had  such  a  motion  been  made  challenging 
the  evidentiary  support  for  BCBS'  acute  hospital  cost  trends,  it  would  have  been  compelling. 
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4.  The  Interveners'  Evidence 

Both  the  AG  and  the  SRB  offered  witnesses  on  the  issue  of  hospital  costs.    Ms.  Kane, 
Assistant  Professor  of  Management  within  the  Harvard  University  School  of  Public  Health's 
Department  of  Health  Policy  and  Management,  testified  for  the  AG  on  the  reasonableness  of 
BCBS'  projected  acute  care  hospital  costs.   In  addition,  she  presented  alternate  estimates  for  the 
inpatient  and  outpatient  portions  of  the  acute  care  hospital  payment  trends,  testifying  that  a 
reasonable  inpatient  trend  would  be  closer  to  6  percent,  and  that  a  trend  closer  to  7  percent 
would  be  reasonable  for  the  outpatient  counterpart. 

Mr.  Stephen  Coady,  the  SRB's  witness,  is  the  president  and  chief  executive  officer  of 
Health  Economics  Corporation.  He  criticized  BCBS'  proposed  12  percent  inpatient  hospital 
cost  trend  and  stated  that  BCBS  should  be  able  to  reduce  its  inpatient  hospital  cost  trend  to 
zero. 

5.  Inpatient  Hospital  Costs 

In  support  of  her  estimated  inpatient  trend,  Ms.  Kane  relied  upon  a  published  article  that 
reported  an  annual  average  trend  of  6.48  percent  in  net  revenues  per  visit  during  1985  to  1988 
in  California  under  competitive  contracting  for  all  payors  including  HMOs  and  PPOs,  except  for 
hospitals  in  the  Kaiser  health  maintenance  system.  Ms.  Kane  also  relied  on  a  study  that  showed 
that  Medicare  achieved  a  5.4  percent  average  trend  increase  under  the  prospective  payment 
system.   The  AG  argues  that  these  trends  undercut  BCBS'  claim  that  its  12  percent  trend  is 
reasonable. 

BCBS  criticized  Ms.  Kane's  projections,  arguing  that  Ms.  Kane  acknowledged  several 
limitations  on  these  data.  It  contends  these  limitations  demonstrate  that  her  figures  understate 
what  BCBS  reasonably  could  expect  to  achieve  in  initially  implementing  competitive 
contracting.  First,  BCBS  argues,  Ms.  Kane's  numbers  do  not  represent  the  initial 
implementation  of  the  California  or  Medicare  systems.  With  regard  to  the  California  system, 
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BCBS  contends  that  the  data  upon  which  Ms.  Kane  relied,  showed  declining  trends  for  the 
specified  years,  but  not  to  below  the  six  percent  level  until  the  fifth  year.10  BCBS  also  asserts 
that  the  Medicare  data  displaying  the  first  years  of  the  transition  to  the  prospective  payment 
system  showed  trends  of  18.5  percent  in  the  first  year  and  10.3  percent  in  the  second  on  a 
payment  per  discharge  basis  (which  BCBS  states  is  comparable  to  its  payment  per  admission 
basis).    The  5.4  percent  figure  cited  by  Ms.  Kane  applied,  she  stated,  to  the  rate  years  that  were 
"fully  prospective."  I  note  that  these  two  years  did  not  include  Massachusetts  hospital  data. 
Further,  the  record  does  not  show  a  comparison  of  the  California  and  Medicare  trends  to  general 
trends  for  the  same  time  period. 

BCBS  also  asserts  that  the  California  and  Medicare  data  reflect  different  circumstances 
than  those  applicable  to  the  indemnity  setting  of  the  BCBS  nongroup  product,  noting  that  the 
California  data  included  payments  by  HMOs  and  PPOs.     It  argues  that  Ms.  Kane  agreed  that  it 
is  generally  understood  that  HMOs  and  PPOs  can  be  more  effective  at  controlling  costs  than 
indemnity  plans,  noting  that  HMOs  and  PPOs  have  the  ability  to  channel  their  members  to  a 
selected  group  of  providers.    With  regard  to  the  Medicare  data,  BCBS  noted  Ms.  Kane's 
agreement  that  Medicare  has  strong  market  power  and  is  created  by  federal  law,  and  that 
Medicare  does  not  negotiate  individually  with  hospitals.   Therefore,  according  to  BCBS,  the 
sources  relied  upon  by  Ms.  Kane  understate  the  trend  that  can  be  achieved  for  nongroup 
subscribers  in  the  rate  year,  which  will  be  BCBS'  first  years  of  competitive  contracting  under 
Chapter  495. u  However,  BCBS'  argument  misses  the  point,  since  these  data  apply  to  trends 


10  BCBS  notes  that  the  published  article  on  California  trends  upon  which  Ms.  Kane  relied  omitted  the 
trends  in  the  first  and  second  years  of  competitive  contracting. 

11  BCBS  contends  that  the  article  upon  which  Ms.  Kane  relied  agreed,  quoting  the  following  text* 

In  the  early  years,  selective  contracting  does  not  achieve  cost  containment  by 
reducing  excess  capacity  or  depressing  capital  expansion.  It  may  do  so  "in  the 

(footnote  continued  on  following  page) 
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rather  than  specific  annual  levels.  In  addition,  I  note  Mr.  Coady's  testimony  that  BCBS  should 
be  able  to  improve  on  Medicare's  results,  since  it  can  learn  from  Medicare's  prior  experience. 
Additionally,  BCBS'  hospital  negotiations  are  being  conducted  for  all  of  its  indemnity  products 
and  members,  not  just  nongroup.  Therefore  I  agree  with  the  AG's  witness  that  BCBS  carries 
considerable  clout  in  these  negotiations. 

The  AG  contends  that  BCBS'  criticisms  of  Ms.  Kane's  testimony  are  misplaced  since  it 
has  failed  to  support  its  burden  by  providing  data  on  which  a  more  precise  analysis  could  be 
based.  Therefore,  he  claims,  there  is  no  evidence  produced  by  BCBS  that  is  contrary  to  the 
testimony  of  Ms.  Kane. 

While  I  agree  with  BCBS  that  the  trends  applicable  to  the  California  market  which 
includes  selective  contracting  may  not  be  the  most  directly  comparable  to  the  nongroup  market, 
I  cannot  agree  that  Ms.  Kane's  testimony  requires  me  to  approve  a  trend  at  least  as  high  as  her 
projections.  There  is  insufficient  evidence  on  this  record  for  me  to  determine  that  those  trends 
represent  credible  evidence  of  a  low  estimate  of  what  BCBS  should  be  able  to  achieve.  There  is 
also  insufficient  evidence  drawing  a  comparison  between  the  populations  involved,  potential 
changes  in  reimbursement  or  contracting  or  other  environmental  factors  that  may  affect  the  data. 
Other  than  to  contend  that  Ms.  Kane's  trends  are  not  comparable  because  they  apply  to  different 
populations,  BCBS  did  little  to  challenge  them,  and  it  did  nothing  to  offer  alternate  evidence.  I 
am  concerned  that  BCBS,  while  criticizing  Ms.  Kane's  testimony,  made  no  attempt  to  introduce 
testimony  of  its  own  concerning  comparable  trends  in  other  populations.  For  example,  it 


long  run"  after  prior  commitments  are  fulfilled  and  jostling  for  competitive 
advantage  is  attempted. 

Exhibit  15,  p.  35 1.  To  the  extent  this  analysis  refers  to  selective  contracting  as  limiting  the  number  of 
eligible  providers,  it  is  not  particularly  applicable  to  the  BCBS'  nongroup  plan,  which  currently  does  not 
limit  eligible  providers. 


Decision  on  1992  Nongroup  Rates  Page  1 6 

Docket  No.  G  92-12 

included  no  testimony  concerning  comparable  Blue  Cross  and  Blue  Shield  plans  in  other  states 
or  trends  achieved  in  Massachusetts  by  plans  that  have  been  permitted  to  contract  selectively. 

Mr.  Coady  disagreed  with  BCBS'  projections  based  on  different  reasoning.  He  gave  the 
following  rationale  for  his  opinion  that  BCBS  could  achieve  a  zero  percent  trend: 

Q.         [By  Mr.  Landrau]  If  I  told  you  that  Blue  Cross  and  Blue  Shield 
will  negotiate  hospital  contracts  on  the  basis  of  the  same  base  of 
payments  that  was  in  place  prior  to  the  enactment  of  Chapter  495, 
what  would  be  your  opinion? 

A.         [Mr.  Coady]  Sir,  I  would  say  you  would  miss  a  golden 

opportunity.  My  characterization  of  the  opportunity  for  zero 
percent  was  drawn  from  a  very  practical  perspective.  If  I  and  my 
colleagues  were  given  the  opportunity  to  negotiate  this  year's 
contracts  with  hospitals,  under  these  freedoms,  namely,  moving  to 
a  DRG  system,  and  we  have  the  opportunity  to  negotiate 
individually  with  hospitals,  then  I  have  to  say,  "All  right,  what 
targets  would  I  set  for  them?"  And  I  check  the  reasonableness  of 
this  by  going  against  people  who  are  in  this  business  and  saying, 
"So  what  could  you  do  with  this?" 

This  is  a  tremendous  opportunity,  owing  primarily  to 
two  factors.  Number  one,  you  have  very  significant  market  clout 
You  are  not  a  small  player  in  this  market.  Number  two,  you've 
got  good  information  and  the  ability  to  negotiate  individual 
contracts  and  a  DRG  basis  of  reimbursement.  Those  are  powerful 
tools,  such  that  you  could  easily  develop  a  performance  standard 
for  your  hospital  contractors  that  says,  "Ladies  and  gentlemen, 
you  are  not  going  to  get  your  bonus  unless  you  bring  this  in  next 
year  with  rates  equal  to  what  we  paid  this  year." 

Now,  that  assumes  that  I  would  not  start  off  on  my  side 
of  the  table  tendering  substantially  the  same  rates  as  you  had  last 
year,  because  that  denudes  the  whole  weight  of  the  DRG  system. 
The  DRG  system  says,  "Frankly,  I  don't  care  what  you  charged 
me  last  year.  If  you  think  I'm  going  to  pay  you  that  again,  we're 
just  rewarding  historical  inefficiencies.  I'm  going  to  tender  you  an 
amount  that's  equal  to  what  other  hospitals  are  able  to  do  this  at. 
And  if  you  are  much  higher  than  that,  that's  your  business."  Now, 
the  net  of  all  that  is  a  dramatic  reduction  in  what  some  hospitals 
are  paid,  and  yes,  sir,  so  much  of  a  reduction  that  it  can  reduce  to 
zero  the  amount  of  overall  net  increase. 
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Tr.  11:31-32.  The  AG  points  out  that  its  witness,  Ms.  Kane  agreed  that: 

...  when  one  has  either  market  power  as  Medicare  does  or  in  a 
selective  contracting  system  as  in  California,  what  you  observe  is 
the  payment  per  case,  per  visit.  However,  actually  it  goes  below 
cost,  and  Medicare  has  measured  this  and  has  found  that  their 
payments  are  in  many  instances  below  a  hospital's  costs,  and  in 
California  as  well,  the  payments,  net  revenues  per  case,  are  below 
cost,  hospital's  cost. 

The  intent  is  obviously  to  force  those  hospitals  to  stop  spending 
so  much,  and  it  does  take  a  while,  and  the  way  the  payer  does  that 
is  they  negotiate  a  rate  that  is  not  tied  to  the  hospital's  actual  cost, 
and  in  many  instances  that  means  payment  will  be  below  cost 

That  means  what  the  insurer  passes  on  to  the  premium  payers  is 
their  payment  level,  not  the  provider's  cost  level.  And  it  should  be 
lower,  it  often  is  lower,  and  it  can  be  lower,  and  particularly  if  the 
payer  is  really  trying  hard  to  use  its  bargaining  power. 

Tr.  9:114-115.  The  SRB  notes  Mr.  Coady's  testimony  that  BCBS'  new  ability  to  negotiate 
hospital  contracts,  combined  with  the  change  to  a  DRG  system,  represents  one  of  the  most 
significant  changes  in  this  year's  filing  in  terms  of  anticipated  health  care  cost  savings.    The  AG 
argues  that  Mr.  Coady's  opinion  is  based  on  extensive  experience  and  reflects  what  he  considers 
a  reachable  goal  if  BCBS  were  to  conduct  effective  negotiations  with  hospitals. 

BCBS  disputes  the  validity  of  Mr.  Coady's  opinion  on  several  grounds.  It  notes  that  Mr. 
Coady  cited  no  published  data  sources  for  his  conclusion.  It  also  takes  issue  with  the  method  by 
which  Mr.  Coady  stated  he  would  achieve  that  result,  by  telling  hospitals  that  he  did  not  care 
what  they  had  been  paid  in  the  past  and  by  disregarding  hospitals'  concerns  if  their  costs  were 
higher  than  what  was  offered. 

BCBS  asserts  that,  as  Mr.  Coady  acknowledged,  Medicare  did  not  achieve  a  zero 
percent  rate  of  increase  in  any  year  of  its  implementation  of  the  prospective  payment  system.  It 
also  points  to  Ms.  Kane's  testimony  on  cross-examination  that  she  had  not  seen  any  payor  use 
selective  contracting  and  achieve  a  rate  of  increase  of  zero  in  the  first  year.    Mr.  Coady  testified 
that  BCBS  could  take  advantage  of  the  knowledge  gained  since  Medicare  implemented  its  DRG 
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system  in  1986,  and  improve  on  Medicare's  record.  He  stated  that  tough  contracting  was  not 
the  initial  purpose  or  use  of  DRGs,  but  it  is  now. 

BCBS  notes  Mr.  Coady's  statement  that  institutions  can  only  give  real  discounts  in  return 
for  real  incremental  volume.    It  argues  that  in  negotiating  the  contracts  for  its  freedom-of- 
choice  indemnity  coverages,  including  nongroup,  it  cannot  offer  volume  to  hospitals  since 
subscribers  retain  the  right  to  choose  the  hospitals  from  which  they  will  receive  services.12 
BCBS  contends  that  it  could  achieve  the  discounts  proposed  by  Mr.  Coady  only  by  adopting 
Mr.  Coady's  suggested  opportunities  to  reduce  costs:  limiting  BCBS'  contracts  to  a  smaller 
number  of  providers,  such  as  no  more  than  25  percent  of  hospitals  in  an  area  or  converting  all 
indemnity  subscribers  into  an  HMO  setting.   This  argument,  however,  ignores  the  significant 
market  power  resulting  from  the  volume  of  BCBS  business  driven  by  all  of  BCBS'  freedom-of- 
choice  plans,  not  only  nongroup.  It  also  ignores  Mr.  Coady's  statement  that  cost  reductions  can 
be  achieved  by  stronger  utilization  management 

BCBS  argues  that  since  its  MMM  plans  are  freedom-of-choice  plans,  not  HMOs,  the 
cost  savings  that  could  be  achieved  should  not  be  judged  on  the  same  basis  as  HMOs.  It  also 
notes  Mr.  Coady's  testimony  that  hospital  cost  and  utilization  trends  combined  would  run  in  the 
mid  to  high  teens  under  a  PPO  system.    BCBS  therefore  argues  that  a  zero  percent  cost  trend 
increase  is  not  reasonable,  pointing  out  that,  taking  inflation  into  account,  a  zero  percent 
increase  would  actually  be  a  decrease.   However,  the  basis  of  payment  is  changing  under  the 
new  contracts.  Further,  Mr.  Lonsdale  noted  that  BCBS  had  maintained  that  the  former 
statutory  discount  gave  BCBS  a  disadvantage  compared  to  competitors  who  could  negotiate 
better  rates,  and  had  asserted  that,  based  on  its  large  market  share,  it  would  be  in  a  better 


12  It  is  not  clear  on  this  record  that  freedom-of-choice  requires  that  subscribers  be  reimbursed  for 
services  by  any  licensed  hospital.  At  least  in  the  individual  provider  context,  BCBS  distinguishes 
between  participating  and  nonparticipating  providers. 
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financial  position  if  it  could  negotiate  its  own  rates.   Therefore,  the  fact  that  no  such  savings 
appear  from  BCBS'  estimate  renders  the  estimate  suspect. 

The  AG  contends  that  the  opinions  of  Ms.  Kane  and  Mr.  Coady  are  compatible,  since  it 
is  reasonable  to  assume  that  BCBS  could  do  better  than  Medicare  and  California  did  with  the 
benefit  of  the  experience  of  those  systems.   BCBS  disputes  that  these  opinions  are  compatible, 
arguing  that  Ms.  Kane's  estimates  recognize  the  need  for  an  allowance  for  increases  in  these 
costs. 

The  SRB  states  that  Mr.  Coady  further  testified  that  the  Kansas  Blue  Cross  and  Blue 
Shield  plan  specified  that  hospitals  bidding  for  1993  contracts  with  that  plan  were  required  at  a 
minimum  to  match  1992  rates,  or  reflect  a  zero  percent  hospital  rate  trend.  It  contracted  with 
the  hospital  which  satisfied  that  requirement.   BCBS  responds  by  asserting  that  only  one 
hospital  achieved  this  result  However  Mr.  Coady  testified  that  this  is  the  hospital  which  won 
the  contract  at  issue.    Since  BCBS  is  not  contracting  selectively,  this  example  carries  less 
weight.  However,  although  I  am  not  persuaded  to  adopt  Mr.  Coady's  testimony  recommending 
a  zero  percent  trend,  his  testimony  indicates  that  it  is  an  open  question  whether  the  trend  will  be 
positive  or  negative,  and  to  what  degree.  Mr.  Coady's  testimony  also  counters  BCBS'  argument 
that  the  AG's  cited  trends  should  be  considered  to  represent  the  low  point  of  a  reasonable  cost 
trend  for  the  rate  year. 

The  SRB  points  out  that  BCBS  did  not  offer  any  rebuttal  testimony  to  contradict  Mr. 
Coady's  opinion.13  It  asserts  that  BCBS  failed  to  introduce  evidence  comparing  its  experience 


13  I  note  that  BCBS,  in  the  cost  containment  section  of  its  brief,  argued  that  Mr.  Coady's  testimony  was 
biased  and  lacked  credibility.  The  SRB  responded  to  this  contention  in  its  reply  brief.  I  am  not 
persuaded  by  BCBS'  arguments  that  Mr.  Coady's  opinions  were  tainted  by  any  bias  or  interest  in 
obtaining  business  for  his  company. 
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with  that  of  other  Blue  Cross  and  Blue  Shield  programs  and  insurers  of  last  resort,  but  has 
resorted  to  criticizing  the  Intervenors  witnesses  for  adducing  evidence  that  is  not  relevant. 

The  AG  emphasizes  that  BCBS  failed  to  provide  any  data  on  which  a  more  direct 
estimate  could  be  based  and  states  that  the  Intervenors'  numbers  are  the  next  best  data  available, 
and  are  better  supported  than  BCBS*  recommendations.  In  fact,  on  rebuttal,  BCBS  had  the 
opportunity  to  respond  to  the  Intervenors1  contentions  that  it  had  not  met  its  burden  of  proof, 
but  failed  to  do  so.  BCBS  argues  that  the  Intervenors'  testimony  constitutes  speculation,  but 
that  because  of  its  ongoing  contracting  process,  BCBS  was  unable  to  refute  this  testimony.    I 
cannot  credit  this  argument.  BCBS  had  the  opportunity  to  introduce  some  more  information 
concerning  its  negotiation  process;  it  also  could  have  introduced  other  alternate  external 
evidence  of  comparable  trends. 

BCBS  contends  that  it  would  be  destructive  to  the  implementation  of  Chapter  495  for 
the  Division  to  take  the  position  that  it  must  achieve  a  zero  percent  trend.  It  argues  that  its 
negotiations  with  hospitals  should  not  be  subject  to  extreme  bargaining  positions  or  to  undue 
scrutiny  at  this  time.    It  states  that  it  is  committed  to  obtaining  the  lowest  feasible  cost  trends 
for  its  nongroup  subscribers  and  its  group  indemnity  business.  BCBS  asserts  that  it  has 
provided  as  much  information  as  it  is  able  to  provide  and  that  I  should  recognize  the  special 
circumstances  and  approve  its  trends  as  reasonable. 

On  this  record,  BCBS  has  failed  to  support  its  judgmental  selection  of  an  inpatient  cost 
trend  factor  as  reasonable.  It  has  offered  an  inadequate  explanation  of  its  selection  of  an 
estimated  12  percent  trend.  BCBS  has  left  far  too  many  questions  unanswered  without 
providing  an  adequate  explanation  for  its  failure  to  include  information.  In  addition,  despite  the 
constraints  BCBS  asserts  are  imposed  by  the  necessity  of  confidential  hospital  negotiations, 
BCBS  has  not  persuaded  me  that  it  was  unable  to  introduce  some  evidence  on  this  issue.  The 
testimony  of  the  Intervenors'  witnesses,  Mr.  Coady  and  Ms.  Kane,  also  discredited  BCBS' 
evidence  regarding  its  trend. 
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Furthermore,  the  trend  proposed  by  BCBS  belies  its  assertion  that  the  changes  in  its 
negotiation  powers  brought  about  by  Chapter  495  would  reap  savings,  as  Mr.  Lonsdale  stated 
BCBS  asserted  would  occur.    The  failure  to  incorporate  any  explicit  detailed  analysis  of  the 
expected  savings  to  occur  as  a  result  of  Chapter  495  renders  the  trend  suspect. 

Additionally,  although  I  have  questions  about  the  testimony  submitted  by  the  AG's 
witness,  Ms.  Kane,  that  testimony  affords  the  strongest  basis  on  this  record  for  me  to  approve 
any  trend  increase  this  year.  I  am  not  persuaded  by  Mr.  Coady's  testimony  that  BCBS 
necessarily  should  be  able  to  achieve  a  trend  of  zero.  BCBS  is  not  the  only  party  conducting 
these  negotiations,  and  the  record  does  not  show  all  of  the  constraints  and  motivations  which 
will  affect  the  hospitals.  Although  I  will  not  accept  Mr.  Coady's  trend,  I  found  to  be  credible 
both  his  testimony,  and  that  of  Ms.  Kane,  that  BCBS  can  bargain  strongly  and  has  clout  in  the 
Massachusetts  marketplace.  BCBS  had  an  opportunity  to  rebut  this  evidence  and  failed  to  do 
so.  Given  BCBS'  support  of  the  enactment  of  Chapter  495,  and  its  expectation  that  it  would 
enable  it  to  achieve  savings  in  this  area,  I  am  concerned  that  BCBS'  evidence  failed  to  show  the 
extent  of  savings  to  be  obtained  under  the  new  contracts.  Given  BCBS'  market  power  and 
ability  to  take  advantage  of  the  experience  of  Medicare  and  others  who  have  previously  entered 
into  selective  contracting,  I  disagree  with  BCBS  that  on  this  record,  Ms.  Kane's  trend  must 
represent  the  low  end  of  a  reasonable  inpatient  cost  trend.  Rather,  I  find  that  Mr.  Coady's 
testimony  adds  support  to  the  reasonableness  of  her  recommended  trend.  Accordingly,  I  do  not 
find  the  inpatient  cost  trend  proposed  by  BCBS  to  be  reasonable  and  it  is  therefore  disapproved. 
I  would  accept  as  reasonable  the  trend  recommended  by  the  AG,  a  proposed  6  percent  trend  for 
acute  care  inpatient  hospital  costs.14 


14  BCBS  might  have  argued  that  there  should  be  some  trend  based  simply  on  inflation;  however,  the 
anticipated  savings  to  be  incurred  as  a  result  of  Chapter  495  may  well  have  more  than  made  up  for 
inflation. 
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6.      Outpatient  Hospital  Costs 

For  outpatient  hospital  costs,  BCBS  proposes  to  apply  a  14  percent  trend  factor  to  what 
it  states  is  the  average  cost  per  claim  for  the  year  ending  September  1991  to  achieve  its 
estimated  average  cost  per  outpatient  visit.  As  I  noted  earlier  with  regard  to  the  inpatient  cost 
trend  proposed  by  BCBS,  this  figure  also  represents  a  judgmental  determination  by  BCBS' 
actuarial  witness,  Ms.  Alice  Rosenblatt  In  her  prefiled  testimony,  Ms.  Kane  recommended  an 
alternate  trend  for  this  benefit  of  7  percent.   However,  BCBS  asserts  that  Ms.  Kane  agreed  on 
cross-examination  that  her  recommended  hospital  outpatient  cost  trend  was  actually  9.4  percent, 
or  the  halfway  point  between  the  6.48  percent  reported  in  California  and  the  1 1.4  percent 
observed  nationally  for  all  payors.   BCBS  argues  again  that  the  California  data  are  not 
comparable  to  the  BCBS  nongroup  context  because  the  data  are  based  on  later  years  of 
competitive  contracting  and  included  HMOs  and  PPOs  as  well.  BCBS  also  states  that  the 
earliest  year  reported  (the  third  year  of  implementation),  showed  a  10.5  percent  increase, 
although  in  later  years  the  trend  was  reduced  to  less  than  half  of  that  amount.    I  note  Ms.  Kane's 
testimony  that  the  1 1.4  percent  national  trend  figure  constituted  payment  increases  by  payors 
without  any  market  dominance  or  outpatient  cost  containment  systems  in  place.  The  SRB 
argues  that  Ms.  Kane's  testimony  is  the  only  credible  evidence  on  the  question  of  the  outpatient 
cost  trend. 

Based  on  the  record,  there  is  insufficient  evidence  for  me  to  approve  BCBS'  proposed 
outpatient  trend  as  reasonable,  for  the  same  reasons  as  those  I  gave  with  regard  to  the  proposed 
inpatient  trend.  BCBS  produced  no  evidence  from  which  I  can  assess  the  reasonableness  of  its 
judgment.  It  offered  no  adequate  explanation  of  how  it  selected  its  proposed  14  percent  figure. 
As  with  the  inpatient  trends,  BCBS  has  left  questions  unanswered  and  failed  to  explain 
adequately  its  failure  to  include  supporting  information.   In  addition,  despite  the  constraints  of 
confidential  hospital  negotiations,  BCBS  has  not  persuaded  me  that  it  was  unable  to  introduce 
some  evidence  on  this  issue.  Additionally,  it  failed  to  attempt  to  offer  additional  evidence  on 
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rebuttal  to  address  the  deficiency  in  its  main  filing.  Therefore,  as  I  have  stated  with  respect  to 
the  inpatient  trend,  BCBS'  judgmental  trend  factor  in  inadequately  supported  and  I  cannot  find 
that  it  is  reasonable. 

Additionally,  as  with  the  inpatient  costs,  the  trend  proposed  by  BCBS  belies  its  previous 
statements  that  the  changes  in  its  negotiation  powers  brought  about  by  Chapter  495  could  be 
expected  to  improve  its  bargaining  position,  which  should  reap  savings.  The  failure  to 
incorporate  any  explicit  detailed  analysis  of  the  expected  savings  to  occur  as  a  result  of  Chapter 
495  renders  the  trend  suspect.  Ms.  Kane's  recommended  9.4  percent  trend  represents  a  balance 
of  the  1 1.4  percent  of  all  payors  nationally  without  any  market  dominance  and  the  California 
6.48  percent  trend.  As  with  the  inpatient  trend,  I  note  that  the  record  fails  to  offer  information 
to  support  the  relevance  of  that  data  to  the  Massachusetts  nongroup  population  and  factual 
circumstances.  Although  this  evidence  leaves  me  with  questions  unanswered,  Ms.  Kane's 
recommendation  is  the  only  credible  support  in  the  record  which  affords  a  basis  for  me  to 
approve  a  trend  increase  for  outpatient  costs  this  year.  Although  based  on  circumstances  that 
are  not  identical  to  the  nongroup  market,  these  data  and  Ms.  Kane's  recommendation  based  on 
the  data,  offer  a  basis  for  finding  a  trend  increase  to  be  reasonable  this  year.  I  find  that  Ms. 
Kane's  balance  of  the  two  trends  is  reasonable  for  this  rate  year.  BCBS  has  the  burden  of 
proving  the  reasonableness  of  a  proposed  cost  trend.  It  has  not  met  its  burden  this  year,  and  its 
proposed  trend  is  disapproved.  Accordingly,  I  would  approve  as  reasonable  in  a  revised  filing,  a 
9.4  percent  trend  increase  for  this  benefit  this  year. 

B.     Investment  Income  Credit 

BCBS  calculated  a  credit  to  nongroup  rates  for  investment  income  amounting  to  2.3 
percent,  which  is  lower  than  the  credit  last  year  of  2.6  percent.     BCBS'  witness,  Mr.  Michael  T. 
Manning,  testified  that  the  calculation  credits  nongroup  subscribers  with  investment  income  on 
expense  and  benefit  cash  flows  and  on  a  portion  of  the  general  reserves.  He  stated  that  BCBS 
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has  calculated  the  investment  income  credit  in  the  manner  that  was  used  and  approved  for  last 
year's  filing. 

The  AG  challenged  this  calculation  in  one  respect:    the  treatment  in  this  year's  filing  of 
BCBS'  introduction  of  the  "Pursue  and  Pay"  initiative  in  its  Coordination  of  Benefits  program  in 
1989.  The  AG  contends  that,  contrary  to  past  rate  filings,  in  which  the  1989  distribution  was 
also  used  as  a  proxy  for  the  rate  year  claim  payment  distribution,  BCBS  did  not  make  an 
adjustment  this  year  to  account  for  the  fact  that  the  "Pay  and  Pursue"  program  (the  previous 
practice)  was  only  in  effect  during  half  of  1989.   He  notes  that  under  the  pursue  and  pay 
program,  claim  payments  take  longer  because  of  the  time  spent  by  BCBS  in  ascertaining  third 
party  liability.  As  a  result,  he  argues,  BCBS  failed  to  account  for  the  longer  period  of  time  in 
which  funds  were  available  for  investment,  and  the  resulting  increase  in  investment  income. 

BCBS  contends  that  the  calendar  year  1989  cash  flow  analysis  it  used  in  the  model 
adequately  reflected  the  impact  of  the  pursue  and  pay  program,  asserting  that  its  treatment  has 
no  effect  on  the  cash  flow  calculation.  It  cites  Mr.  Manning's  statement  that: 

Because  the  pursue  and  pay  program  was  implemented  with 
respect  to  claims  paid  after  July  1989  (rather  than  claims  incurred 
after  July  1989),  it  was  assumed  that  a  substantial  number  of 
claims  incurred  in  the  first  half  of  the  year  would  have  been 
affected  by  the  new  program  because  they  would  not  have  been 
paid  until  the  second  half  of  the  year. 

Exhibit  23,  AG  Record  Request  13. 

On  this  record,  I  am  not  persuaded  by  BCBS'  hypothesis  that  a  substantial  number  of 
claims  which  were  incurred  in  the  first  half  of  1989  would  have  been  affected  by  the  new 
program.    This  assumption  incorporates  the  premise  that  under  the  pay  and  pursue  program, 
BCBS  normally  paid  claims  after  a  delay  of  some  period  of  time.  This  assumption  has  not  been 
demonstrated  on  this  record.  As  the  AG  argued,  BCBS'  position  suggests  a  scenario  in  which 
BCBS  paid  no  claims  incurred  in  1989  until  July  of  that  year,  although  such  a  delay  in  the 
payment  of  claims  is  inconsistent  with  a  pay  and  pursue  program. 
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To  support  the  reasonableness  of  an  unadjusted  1989  cash  flow  analysis,  BCBS  prepared 
an  alternative  cash  flow  analysis  during  the  proceeding.  It  contends  that  its  alternative 
calculation,  covering  a  later  period,  July  1989  to  June  1990,  fully  reflects  the  new  program  and 
provides  no  greater  credit  than  that  originally  calculated  in  the  filing.    According  to  BCBS,  this 
alternative  calculation  actually  produces  an  investment  income  credit  0.1  percent  lower  than  that 
derived  from  using  the  unadjusted  1989  payment  distribution. 

The  AG  reasons  in  response  that  if  BCBS'  new  calculation  is  correct,  BCBS  must  not 
have  actually  implemented  the  pursue  and  pay  program.  He  argues  that  BCBS'  proposed 
calculation  of  investment  income  is  unreasonable,  and  asserts  as  well  that  BCBS'  filing  should 
be  rejected  for  failing  to  comply  with  its  cost  containment  obligations  under  Chapter  199.15 

On  this  record  I  find  that  BCBS  has  not  demonstrated  that  the  calendar  year  1989  cash 
flow  analysis  is  reasonable.  It  has  not  provided  adequate  evidence  to  support  the  change  from 
past  years  in  its  use  of  the  1989  distribution.  In  addition,  I  am  unconvinced  by  BCBS'  theory 
that  its  analysis  captures  a  significant  portion  of  1989  claims.  However,  I  am  not  persuaded  that 
BCBS'  alternative  calculation  is  more  reasonable.  Assuming  that  a  change  to  a  pursue  and  pay 
system  would  leave  funds  available  for  investment  for  a  longer  period,  implementation  of  that 
program  should  show  an  increase  in  the  investment  credit,  rather  than  the  decrease  BCBS 
estimated.  Since  BCBS'  alternate  calculation  produces  a  lower  result,  the  data  used  may  be 
affected  by  other  factors.  The  record,  however,  is  inadequate  to  support  any  finding  concerning 
such  effects. 


15  The  AG's  reasoning  appears  to  suggest  that  a  fully  implemented  pursue  and  pay  program  would  have 
had  the  effect  of  increasing,  rather  than  reducing,  the  investment  income  credit,  since  BCBS  should  have 
had  funds  available  for  investment  for  a  substantially  longer  period  of  time  than  under  the  pay  and  pursue 
arrangement 
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The  AG  recommends  that  BCBS'  proposed  rates  be  rejected.  He  argues  that  if  the 
alternate  calculation  is  so  close  to  the  unadjusted  calculation  presented  in  the  filing,  BCBS  must 
have  failed  to  implement  the  pursue  and  pay  system.  However,  I  am  not  persuaded  that  BCBS' 
Medex  rates  should  be  disapproved  in  their  entirety  on  the  ground  that  BCBS  may  not  have 
implemented  its  pursue  and  pay  system.  The  record  is  inadequate  for  me  to  make  such  a  finding. 

Although  the  AG  asserts  that  an  adjustment  is  necessary  if  the  1989  payment  distribution 
is  used  as  a  proxy  for  the  rate  year  payment  distribution,  he  did  not  recommend  any  particular 
adjustment.   Since  he  made  no  alternate  recommendation  incorporating  his  suggested 
adjustment,  the  2.3  percent  investment  income  credit  proposed  by  BCBS  presents  the  most 
reasonable  option  before  me  on  this  record.  Therefore,  for  the  purposes  of  this  rate  year  only,  I 
will  not  disapprove  BCBS'  investment  income  credit.  I  expect  that  in  its  next  rate  filing,  BCBS 
will  incorporate  in  any  investment  income  credit,  appropriate  adjustments  to  account  for  the 
pursue  and  pay  program.  Moreover,  I  remain  concerned  by  BCBS'  failure  to  respond  to  the 
AG's  contention  that  it  has  not  adequately  implemented  the  pursue  and  pay  program.  I  expect 
BCBS  to  address  this  issue  in  detail  in  its  next  rate  filing. 

C.     Adverse  Selection  Factor  for  New  Competitors 

BCBS  has  included  in  its  filing  this  year  an  adverse  selection  factor  of  5.4  percent  to 
account  for  the  claimed  impact  of  new  competitors  BCBS  anticipates  will  enter  the 
Massachusetts  nongroup  insurance  market  as  a  result  of  proposed  changes  to  the  Division's 
regulations.  The  amendments  to  211  CMR  47.00,  et.  seq.,  which  contain  the  provisions  at  issue, 
were  promulgated  after  BCBS  submitted  this  rate  filing  and  before  the  evidentiary  hearing  was 
underway.16  BCBS  argues  that  the  amendment  loosens  significantly  the  regulatory  constraints 


16  The  Division  promulgated  amendments  to  21 1  CMR  47.00,  et  seq.,  on  June  5,  1992.  21 1  CMR 
47. 10(3)  provides  with  respect  to  initial  filings  of  loss  ratio  guarantees  that: 

(footnote  continued  on  following  page) 


- 
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on  commercial  insurers,  especially  by  permitting  them  to  recover  past  losses  in  their  rates.  It 
contends  that,  since  commercial  insurers,  unlike  BCBS,  already  may  age-rate,  this  regulatory 
change  increases  such  insurers'  ability  to  attract  younger  and  healthier  subscribers  away  from 
BCBS  coverages,  unlike  the  previous  regulations,  which  it  claims  deterred  competitors  from 
actively  seeking  nongroup  customers. 

The  AG  and  the  SRB  strongly  disagree  with  the  adoption  of  the  selection  factor 
proposed  by  BCBS.  They  dispute  both  the  assumptions  that  the  regulation  will  cause  new 
competition  in  the  nongroup  market  in  the  rate  year  to  a  degree  that  would  have  an  effect  on  the 
rates,  and  that  these  competitors  will  be  able  to  attract  a  disproportionate  number  of  BCBS' 
younger  and  healthier  subscribers  to  an  extent  that  would  justify  the  inclusion  of  a  selection 
factor.   Additionally,  the  AG  argues,  even  if  there  may  be  some  ultimate  effect  on  selection 
resulting  from  the  new  loss  ratio  regulation,  it  would  not  affect  the  rate  year's  experience. 

For  the  reasons  that  follow,  I  find  that  BCBS  has  failed  to  support  the  reasonableness  of 
this  selection  factor. 

1.      Addition  of  Commercial  Insurers  into  Massachusetts  Market 
under  the  Loss  Ratio  Standards 

The  parties  dispute  the  likelihood  that,  as  a  result  of  the  Division's  regulatory 
amendments,  commercial  insurers  would  enter  the  Massachusetts  market  to  a  degree  sufficient 
to  cause  the  youngest  and  healthiest  nongroup  members  to  leave  BCBS  within  the  rate  year. 


...  all  benefits  of  individual  major  medical  policies  issued  subject  to  M.G.L.  c. 
175,  s.  108  shall  be  deemed  reasonable  in  relation  to  premium  rates  if  the  rates 
are  filed  pursuant  to  a  loss  ratio  guarantee  and  both  the  initial  rates  and  the 
anticipated  durational  and  lifetime  loss  ratios  in  the  original  filing  of  the  form 
have  been  approved  by  the  commissioner. 

Under  this  amendment,  subsequent  rate  filings  shall  be  deemed  to  be  approved  upon  filing  with  the 
Division. 
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Ms.  Rosenblatt,  BCBS'  actuarial  witness,  testified  that  based  on  statements  she  heard  at  a 
national  actuarial  meeting  and  at  meetings  of  the  Massachusetts  nongroup  working  group,  she 
believed  one  or  more  commercial  insurers  would  be  filing  rates  under  the  new  regulation 
shortly.17   BCBS  also  now  argues  that  because  Mr.  Lonsdale,  the  SRB's  witness,  testified  that 
one  company  in  particular  had  sought  the  adoption  of  such  state  regulatory  provisions  and 
supported  the  regulatory  changes  in  Massachusetts,  it  was  reasonable  for  BCBS  to  conclude 
that  this  carrier  would  submit  a  rate  filing  promptly  to  take  advantage  of  the  change. 

The  SRB  disputes  the  reasonableness  of  Ms.  Rosenblatt's  assumption  that  the  regulation 
will  encourage  swift  new  competition  into  the  nongroup  market.  According  to  Mr.  Lonsdale, 
no  insurer  had  submitted  a  filing  for  approval  by  the  Division  as  of  July  8, 1992,  the  date  he  last 
testified  in  this  hearing.  The  SRB  asserts  that  Ms.  Rosenblatt's  hearsay  testimony  from 
unidentified  industry  representatives  does  not  constitute  a  sufficient  evidentiary  basis  that  future 
market  activity  in  response  to  the  regulation  will  justify  a  large  additional  adverse  selection  rate 
increase  beginning  in  October  1992. 

a)     State  Rating  Bureau  Approval  Process 

The  SRB  also  argues  that  implicit  in  BCBS'  projection  is  the  prediction  that  BCBS' 
competitors  will  swiftly  obtain  approval  of  submissions,  and  swiftly  move  into  the  Massachusetts 
nongroup  market.  Yet,  as  the  SRB  points  out,  nothing  on  the  record  suggests  that  a  single 
carrier  has  even  filed  for  approval  under  the  new  regulation.  Mr.  Lonsdale  testified  that  as  of 
July  8,  1992,  no  carriers  had  filed  for  approval. 


17  The  nongroup  working  group  is  the  group  established  by  the  Commissioner  with  the  Attorney  General 
in  response  to  BCBS'  request  made  at  the  public  hearing  for  a  group  to  work  to  address  the  problems  of 
the  nongroup  market 
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Both  Ms.  Rosenblatt  and  Mr.  Lonsdale  offered  testimony  concerning  the  time  within 
which  commercial  insurers  could  obtain  approval  of  nongroup  policies.  Ms.  Rosenblatt  initially 
stated  that  commercial  insurers  would  be  able  to  begin  marketing  nongroup  managed  major 
medical  policies  immediately  after  filing  rates,  under  a  so-called  "file  and  use"  procedure,  which 
would  not  require  any  prior  approval  by  the  Division,  even  for  initial  filings.    She  later 
acknowledged  that  this  was  incorrect,  and  that  an  initial  filing  must  receive  the  Division's 
approval.   Therefore  Ms.  Rosenblatt's  actuarial  judgment  concerning  the  selection  factor  was 
based  on  this  admittedly  erroneous  assumption. 

Mr.  Lonsdale,  who  is  the  individual  at  the  Division  responsible  for  reviewing  the  rates 
submitted  under  this  new  amendment,  testified  concerning  the  process  for  and  timing  of  review 
and  approval  of  filings  of  policy  forms  and  rates.  He  testified  that  under  211  CMR  47. 10, 
carriers  must  submit  an  initial  actuarial  memorandum  with  every  new  nongroup  policy  form,  and 
that  the  policy  rates  must  meet  or  exceed  a  minimum  loss  ratio  guarantee  both  in  the  aggregate 
and  by  policy  duration.  Additionally,  the  policy  form  language  must  also  be  reviewed  under 
applicable  standards. 

Mr.  Lonsdale  testified  that  the  Commissioner  has  60  days  to  either  approve  or 
disapprove  a  particular  policy  form:  the  Division  must  act,  by  approving  or  disapproving  a 
policy  form,  within  30  days  of  filing,  but  may  extend  that  period  for  an  additional  30  days. 
According  to  the  SRB,  in  the  event  the  policy  form  is  disapproved,  the  Division's  initial  denial 
informs  the  insurer  of  the  grounds  for  the  denial  and  the  time  period  begins  again  for  a  new 
submission.18  Mr.  Lonsdale  stated  that  typically  companies  make  resubmissions  after  receiving 


18  Mr.  Lonsdale  also  explained  the  procedure  by  which  a  company  could  deem  a  policy  approved.  If  the 
Division  failed  to  act  within  the  initial  30  days  or  the  extended  30  days,  the  insurer  could  deem  the 
produce  approved  and  market  it  However,  Mr.  Lonsdale  also  testified  that  during  the  entire  period  in 
which  he  has  worked  at  the  SRB,  he  has  known  of  only  one  policy  out  of  over  4000  or  5000  filings  he  has 

(footnote  continued  on  following  page) 
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disapproval  of  initial  filings,  taking  sometimes  as  much  as  six  months  to  resubmit  a  filing.    The 
SRB  points  out  that  Ms.  Rosenblatt  admitted  that  she  had  not  factored  possible  approval 
backlogs  into  her  assessment  of  the  regulation's  alleged  market  impact19 

The  SRB  maintains  that  since  its  witness,  Mr.  Lonsdale,  is  responsible  for  enforcing  the 
rating  portion  of  filings  submitted  under  21 1  CMR  47.10,  his  estimate  of  the  time  it  would  take 
for  submissions  to  be  approved  should  be  granted  great  weight.  Indeed,  BCBS  acknowledges 
the  importance  of  the  question  of  timing  regarding  this  issue,  and  that  the  Division  is  in  a  unique 
position  to  evaluate  the  timing  involved.  It  maintains,  however,  that  if  the  Division  were  aware 
of  reasons  why  no  filing  under  the  new  regulation  would  become  effective  in  the  rate  year,  those 
facts  could  be  considerations  arguing  for  denial  of  this  selection  factor  this  year.  However, 
BCBS  contends  that  no  such  indications  were  given  by  the  Division.20 

This  argument  misses  the  point.  Mr.  Lonsdale  has  testified  that  no  filing  had  as  yet  been 
submitted  to  the  Division  for  approval  and  that  the  approval  process  could  take  many  months. 
Although  the  Division  has  60  days  in  which  to  act  on  an  application,  since  a  filing  submitted 


reviewed,  which  was  deemed  approved  by  a  company.  Rather,  he  testified,  the  normal  practice  is  for 
companies  to  wait  for  the  Division  to  take  action  on  the  policy. 

19  The  AG  notes  Mr.  Lonsdale's  testimony  that  he  is  the  Division's  only  actuary  responsible  to  review  the 
actuarial  memoranda  for  the  major  medical  policies  submitted  by  commercial  insurers,  and  therefore 
asserts  that  it  is  likely  that  it  would  take  considerable  time  before  a  significant  number  of  new  carriers  can 
enter  the  Massachusetts  market 

20  Mr.  Lonsdale  also  referred  to  the  experience  of  other  states  that  had  adopted  loss  ratio  guarantees  in 
which  filings  were  not  approved  expeditiously.   He  reported  that  in  Florida  only  one  commercial  carrier 
had  filed  when  the  new  rating  system  was  implemented,  although  he  acknowledged  that  this  was  the 
company  that  had  sought  the  adoption  of  the  loss  ratio  regulatory  amendments  in  Massachusetts.    Mr. 
Lonsdale  also  stated  mat  as  of  July  8,  1992,  this  carrier  was  still  awaiting  approval  of  its  November  1991 
filing  in  Florida   While  acknowledging  that  the  carrier's  filing  had  been  pending  in  Florida  for  some 
months,  BCBS  argues  that  since  the  Massachusetts  regulation  imposes  deadlines  for  action  that  are  as 
short  as  60  days,  rates  could  be  effective  by  October  1  if  a  filing  were  made  by  August  1 ,  1992.    BCBS 
asserts  further  that  South  Carolina,  the  other  state  specifically  cited  by  Mr.  Lonsdale,  has  a  different  form 
of  regulation  than  that  adopted  in  Massachusetts. 
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after  a  disapproval  starts  the  clock  again,  the  Division  is  not  compelled  to  act  any  more  quickly 
on  a  disapproved  form.  Therefore,  there  is  insufficient  evidence  on  this  record  that  many 
commercial  carriers,  or  even  any  company,  including  the  particular  company  in  question,  will 
obtain  approval  from  the  Division  in  time  to  have  an  impact  on  the  rates  this  year. 

b)     Inclination  of  Commercial  Insurers  to  Enter 
Massachusetts  Market 

Mr.  Lonsdale  offered  three  reasons  why  he  did  not  expect  commercial  insurers  to  take 
advantage  of  the  new  loss  ratio  guarantee  options: 

1.  Most  states  already  have  a  file  and  use  system  and  commercial 
companies  can  change  rates  without  specific  approval  in  most  states. 
Therefore,  guaranteed  loss  ratio  laws  and  regulations  would  only  be 
of  value  to  companies  if  they  have  large  exposures  in  states  that  have 
prior  approval  laws. 

2.  Companies  may  not  be  able  to  report  durational  experience  on  a 
regular  basis,  and  could  not  meet  loss  ratio  guarantee  requirements 
without  investing  in  software  and  systems.  They  therefore  may 
choose  not  to  make  the  investment 

3.  Individual  major  medical  policies  have  become  unaffordable  to  most 
consumers  and  therefore  companies  do  not  believe  that  they  can 
attract  enough  business  to  make  it  profitable  to  participate  on  a  loss 
ratio  guarantee  basis.21 

BCBS  argues  that  Mr.  Lonsdale  conceded  on  cross-examination  that  none  of  these  factors  is 
applicable  in  Massachusetts:  first,  because  Massachusetts  has  not  had  a  file  and  use  system,  the 
change  to  a  loss  ratio  guarantee  system  is  a  significant  departure;21  second,  because  Mr. 
Lonsdale  had  no  reason  to  believe  the  durational  reporting  requirement  is  an  obstacle  to  the 


21  With  respect  to  this  point,  Mr.  Lonsdale  stated  that  companies  which  operate  primarily  in  file  and  use 
states  may  not  want  to  enter  a  regulated  state  such  as  Massachusetts. 
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particular  competitor  that  has  sought  this  type  of  state  regulatory  change;  and  third,  because  this 
competitor  has  designed  its  rates  to  obtain  profitable  business  from  the  nongroup  market. 

Ms.  Rosenblatt  further  stated  that  to  make  comparisons  with  other  states  to  measure  the 
impact  of  the  Massachusetts  loss  ratio  regulation,  one  should  compare  the  components  of  the 
other  states'  loss  ratio  regulations,  the  statutory  and  regulatory  environments  and  the  type  of 
underwriting  being  done.    BCBS  argues  that  unless  the  types  of  restrictions  imposed  on  the 
Blue  Cross  and  Blue  Shield  plans  in  the  other  states  were  similar  to  those  imposed  on  the 
Massachusetts  plans,  the  comparisons  would  not  be  useful. 

The  SRB  disagrees,  arguing  that  Mr.  Lonsdale's  recommendations  against  the  selection 
factor  was  not  based  solely  on  these  three  rationales.  Rather,  it  states  his  testimony  focused  on 
the  question  of  when  competitors  would  enter  the  market,  and  notes  that  BCBS  agreed  that 
timing  is  a  legitimate  issue.   The  SRB  also  argues  that  BCBS  has  attempted  to  shift  the  burden 
of  proof  on  this  issue  by  contending  that  it  should  be  granted  the  selection  factor  because  the 
SRB  had  failed  to  prove  the  negative  that  no  filing  under  the  new  regulation  would  become 
effective  in  the  rate  year.   It  also  disputes  BCBS'  position  that  it  has  a  responsibility  to  include 
this  rate  increase  to  counter  a  threat  which  it  describes  as  hypothetical. 

c)      Establishment  of  Business  in  Massachusetts  Market 

Both  Interveners  also  point  out  that  BCBS  has  not  shown  that  competition  will  become 
sufficiently  established  in  the  market  in  time  to  have  an  effect  on  the  BCBS  subscriber  pool 
during  the  rating  year.  The  AG  asserts  that  it  will  take  considerable  time  for  any  new  carrier  to 
establish  offices,  develop  distribution  channels,  and  generate  market  strategies,  and  even  more 
time  for  these  prerequisites  to  start  yielding  results.  Therefore,  he  contends  that  it  is 
unreasonable  to  conclude  that  the  entire  process,  including  the  approval  of  filings,  would  occur 
by  the  commencement  of  the  rate  year,  particularly  since  no  new  carrier  had  even  filed  for 
approval  as  of  July  8,  1992  under  the  new  loss  ratio  regulations. 
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The  SRB  notes  as  well  that  although  BCBS  assumes  that  competitors  will  successfully 
draw  a  large  block  of  mostly  young  and  healthy  former  BCBS  subscribers  over  the  rate  year,  it 
presented  no  evidence  regarding  the  time  it  would  typically  take  a  new  commercial  competitor 
to  effectively  target  and  market  its  product  to  the  healthy  19  to  29  year  old  population. 

Based  on  the  record  before  me,  I  conclude  that  BCBS  presented  no  evidence  to 
demonstrate  that  competitors  will  swiftly  enter  the  market  to  take  advantage  of  the  new 
regulation.  To  the  contrary,  the  record  shows  that  the  approval  process  will  take  some  time 
once  filings  are  submitted,  even  before  companies  can  begin  to  reach  out  to  a  new  market 
BCBS,  furthermore,  has  not  demonstrated  the  reasonableness  of  the  selection  factor  on  the 
strength  of  the  possibility  that  one  particular  competitor  may  enter  the  Massachusetts  market. 
The  Intervenors'  arguments  demonstrate  the  paucity  of  BCBS  evidence  on  this  issue. 

d)     Projected  Decline  in  Subscribers  as  a  Result  of 
Additional  Competition 

BCBS  contends  that  as  a  result  of  the  anticipated  increased  competition  from 
commercial  insurers,  BCBS'  youngest  and  healthiest  subscribers  would  drop  nongroup  coverage 
in  favor  of  less  expensive  coverage  from  a  competitor.  It  argues  that  the  number  of  subscribers 
to  depart  during  the  rate  year  as  a  result  of  the  option  to  select  a  competitor's  plan  would  equal 
ten  percent  of  all  nongroup  subscribers,  and  contends  that  this  is  a  conservative  estimate.  In 
other  words,  BCBS  estimated  that  of  approximately  3,000  subscribers  in  the  under-30  age  band 
in  1991,  roughly  two-thirds,  or  2,000  would  leave  BCBS  for  new  commercial  competitors  in  the 
rate  year.   To  calculate  the  rate  effect  of  such  a  loss  of  subscribers,  BCBS  asserts  that  it 
compared  the  relative  loss  factors  by  age  before  and  after  such  a  change  in  the  age  distribution 
and  determined  that  the  subscriber  loss  would  lead  to  a  5.4  percent  worsening  of  the  experience. 

BCBS  contends  that  neither  Intervenor  disputed  that  there  is  a  threat  of  additional  losses 
resulting  from  the  new  regulation,  citing  the  testimony  of  Mr.  Charles  DeWeese,  the  AG's 
actuarial  witness.  While  not  disagreeing  with  Ms.  Rosenblatt's  concern  that  new  competitors 
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will  take  advantage  of  the  new  regulation,  Mr.  DeWeese  stated  he  disagreed  with  her  on  the 
question  of  timing.22  Therefore  BCBS  claims  that  the  issue  is  whether  the  new  regulation  would 
have  the  impact  that  BCBS  calculated  in  the  coming  rate  year. 

Both  Interveners  note,  however,  that  Ms.  Rosenblatt  originally  stated  that  290  rather 
than  2000  subscribers  would  leave  the  nongroup  market  by  October  1992.    Ms.  Rosenblatt 
testified  initially  that  the  estimated  number  of  departures  was  10  percent  of  those  subscribers  in 
the  19  to  29  age  category,  rather  than  10  percent  of  the  entire  nongroup  population.  Schedule 
56  of  the  BCBS  tiling,  which  sets  out  BCBS'  projection  of  5.4  percent,  states  that  the  factor  was 
developed  with  the  assumption  of  10  percent  of  the  youngest  subscribers  leaving  for 
competitors.   During  cross-examination,  Ms.  Rosenblatt  corrected  her  testimony: 

I  was  off  by  a  factor  of  10  in  terms  of  the  calculation.  It  is  not  10 
percent  of  the  2900;  it  was  10  percent  of  the  total.  So  it  was  a 
number  more  like  2,000....  The  10  percent  was  not  just  of  that 
age  category  but  of  the  total  subscriber  population. 

Tr.  4:57  (Rosenblatt).  Ms.  Rosenblatt  also  acknowledged  that  "this  calculation  is  not  exact  in 
terms  of  the  10  percent  total."  Tr.  6:93  (Rosenblatt).  Therefore,  the  SRB  argues  that  her  10 
percent  figure  is  merely  a  guess. 

The  Interveners  disagree  with  BCBS'  estimate.  The  AG  maintains  that  BCBS' 
assumptions  that  69  percent  of  the  nongroup  population  under  age  30  (2000  of  2900)  will  leave 
BCBS  as  a  result  of  the  new  regulations  are  groundless.   He  points  out  that  BCBS  blames  the 
age  rating  capability  of  commercial  insurers  for  the  expected  exodus  of  young  subscribers,  yet  he 


22    BCBS  notes  Mr.  DeWeese's  testimony  that  something  on  the  order  of  10  percent  of  Ms.  Rosenblatt's 
5.4  percent  factor  would  be  the  upper  end  of  a  range  he  would  consider  appropriate.  However,  Mr. 
DeWeese  expressed  reluctance  to  incorporate  any  selection  factor  for  new  competition  in  a  projection  for 
the  rate  year.  Mr.  Lonsdale  disagreed  that  any  factor  would  be  reasonable  for  the  rate  year. 
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notes  that  this  ability  is  not  new  in  the  Massachusetts  commercial  insurance  market  Therefore, 
he  argues,  the  availability  of  age-rated  policies  alone  cannot  support  the  proposed  adjustment 

Additionally  the  AG  notes  Ms.  Rosenblatt's  contention  that  few  carriers  are  selling  age- 
rated  products  in  this  market  Assuming  her  statement  to  imply  that  subscribers  have  not 
purchased  commercial  age-rated  policies  in  greater  proportions  because  of  the  small  number  of 
carriers  selling  that  product,  he  notes  that  Ms.  Rosenblatt  offered  no  data  concerning  the  number 
of  commercial  carriers  selling  age-rated  products  in  Massachusetts.   In  addition,  he  points  out 
that  since  nongroup  rates  are  high,  subscribers  for  whom  switching  policies  has  already  been  a 
viable  choice  are  likely  to  have  done  so,  noting  that  the  option  of  switching  to  cheaper 
commercial  insurance  is  only  available  to  people  without  pre-existing  conditions.  Therefore 
such  subscribers  already  have  had  an  incentive  to  switch  coverage  rather  than  risk  that  a 
condition  may  develop  and  eliminate  that  option.  The  AG  therefore  concludes  that  BCBS' 
assumption  that  69  percent  of  the  nongroup  pool's  youngest  subscribers  have  been  oblivious  to 
the  existence  of  cheaper  alternatives  is  without  merit 

The  AG  also  criticizes  the  assumption  made  by  Ms.  Rosenblatt  that  the  exodus  of 
nongroup  subscribers  will  come  entirely  from  those  in  the  19  to  29  year  old  category.    He  notes 
that  the  5.4  percent  factor  is  driven  by  this  assumption  and  that  if  the  departures  were  distributed 
among  all  age  categories,  the  adjustment  factor  would  be  zero.    He  argues  that  since  the 
average  age  of  the  nongroup  population  is  currendy  47  years,  there  is  no  basis  to  assume  that 
only  people  under  age  30  would  be  attracted  by  age-rated  policies,  contending  that  nongroup 
rates  should  be  comparable  to  rates  available  in  an  age-rated  environment  for  people  in  the  age 
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category  applicable  to  47  year  olds.    The  AG  further  disputes  Ms.  Rosenblatt's  claim  that  the 
effect  of  the  regulation  will  fully  mature  by  the  effective  date  of  the  rates.23 

The  SRB  asserts  that  BCBS'  proposed  selection  factor  is  only  a  guess.  It  points  out  that 
a  number  of  commercial  carriers  already  write  business  in  the  individual  health  insurance  market 
in  Massachusetts,  and  that  adverse  selection  resulting  from  commercial  competition  is  not  new 
to  BCBS1  actuarial  projections.  It  also  states  that  BCBS'  projected  departure  of  10  percent  of 
the  health  statement  nongroup  population  does  not  include  an  unrelated  22  percent  of  19  to  29 
year  olds  whose  departure  from  the  nongroup  population  was  already  incorporated  in  BCBS' 
proposed  rates.    As  the  SRB  notes,  to  describe  the  process  by  which  she  arrived  at  the  10 
percent  figure,  Ms.  Rosenblatt  testified: 

Well,  it  is  actuarial  judgment,  but  looking  at  22  percent,  the  fact 
that  we're  down  to  a  pretty  low  number,  and,  you  know,  making  a 
reasonable  assumption  as  to  what  could  be  expected  in  the  future. 

Tr.  4:53.  Ms.  Rosenblatt's  apparent  misunderstanding  and  change  of  testimony  concerning  the 
derivation  of  the  5.4  percent  factor  undercut  the  credibility  of  that  judgmental  figure. 

BCBS  has  not  demonstrated  the  likelihood  that  there  will  be  an  exodus  from  nongroup 
or  that  the  subscribers  who  will  depart  are  more  likely  to  be  the  youngest  and  healthiest  As  the 
AG  points  out,  there  has  already  been  an  incentive  for  younger  and  healthier  subscribers  to  seek 
alternate  coverage.  BCBS  has  not  shown  that  the  entry  of  additional  competitors  will 
substantially  affect  that  incentive. 


23  The  AG  notes  that  Ms.  Rosenblatt  expressed  this  opinion  when  she  believed  the  factor  applied  to  290 
or  10  percent  of  the  youngest  subscribers  departing  BCBS,  and  based  on  her  mistaken  impression  that  no 
prior  approval  of  initial  commercial  filings  was  necessary  under  the  new  regulation.  He  argues  that  these 
mistaken  assumptions  underscore  the  fallacy  of  her  conclusion. 
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Accordingly,  I  agree  with  the  SRB  and  the  AG  that  BCBS  has  not  met  its  burden  of 
showing  the  basis  for  the  calculation  of  the  5.4  percent  adverse  selection  factor.   Ms. 
Rosenblatt's  judgmental  factor  has  not  been  supported  by  an  adequate  rationale  explaining  its 
derivation.  Therefore,  even  were  I  to  find  the  selection  factor  to  be  conceptually  reasonable  for 
the  rate  year,  the  actual  factor  proposed  is  unsupported  on  this  record,  and  cannot  be  found  to 
be  reasonable. 

2.      Small  Group  Reform  Law 

In  its  rebuttal  filing,  BCBS  offered  an  additional  reason  for  its  proposed  selection  factor: 
that  the  adoption  of  the  small  group  reform  law,  G.  L.  c.  176J,  added  by  St.  1991,  c.  495,  §  42, 
offers  an  incentive  to  younger  and  healthier  nongroup  subscribers  to  switch  to  small  group 
insurance  at  lower  cost,  because  of  the  new  ability  of  individuals  to  purchase  group  insurance,  as 
a  group-of-one  life.24    BCBS  disagreed  with  Mr.  Lonsdale's  and  Ms.  Kane's  suggestions  in 
their  testimony  that  the  small  group  reform  law  could  serve  to  provide  a  positive  selection  factor 
for  the  BCBS  nongroup  coverages,  because  worse  risks  in  the  current  nongroup  pool  might  find 
the  new  group-of-one  rates  required  by  the  law  more  attractive.     Rather,  it  contends  that  no 
nongroup  subscriber,  except  the  youngest  and  healthiest,  would  have  a  reason  to  switch  to  a 
group-of-one  coverage,  because  the  rate  would  be  too  high.    BCBS  argues  that  the  SRB 
ignores  the  fact  that  the  risk  of  adverse  selection  is  with  the  older  and  sicker  population,  who 
have  no  financial  incentive  to  move  to  small  group  coverages  which  are  age-rated. 


24  Pursuant  to  G.L.  c.  176J,  §  1,  and  the  Division's  regulations  promulgated  thereunder,  211  CMR 
66.00,  et  seq.,  an  "eligible  small  business"  or  "group"  includes  "any  sole  proprietorship,  firm,  corporation, 
partnership  or  association  actively  engaged  in  business  who,  on  at  least  fifty  percent  of  its  working  days 
during  the  preceding  year  employed  from  among  one  to  not  more  than  twenty-five  eligible  employees,  the 
majority  of  whom  worked  in  the  commonwealth...."  Therefore,  a  "group-of-one"  constitutes  an  employer 
group  with  only  one  employee.  Such  a  group-of-one  may  obtain  individual  or  family  health  insurance 
coverage. 
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BCBS  argues  that  because  its  nongroup  rates  are  not  age- rated  they  are  considerably 
below  the  typical  small  group  rates  of  both  BCBS  and  its  competitors  at  all  ages  but  the 
youngest  and  most  healthy,  noting  Ms.  Rosenblatt's  testimony  that  BCBS'  small  group  rates  are 
higher  than  the  nongroup  rates  at  all  ages  except  the  youngest  age  level  for  individuals.     BCBS 
argues  further  that  benefit  differences  between  the  plans  offer  no  incentive  because  the  benefits 
are  essentially  equivalent,  and  because  the  nongroup  plan  is  a  rich  plan.25 

The  SRB  points  out,  however,  that  in  comparing  small  group  and  nongroup  rates,  Ms. 
Rosenblatt  has  disregarded  the  roughly  30  percent  lower  family  nongroup  rates  in  the  under  age 
30  category  and  the  roughly  29  percent  lower  family  nongroup  rates  for  subscribers  between  the 
ages  of  30  and  39.  It  notes  that  with  the  exception  of  a  single  category,  all  nongroup  rates  for 
subscribers  between  ages  18  and  29  are  either  roughly  comparable  to  or  lower  than  the 
commercial  small  group  rates.   Therefore,  it  argues,  the  rate  differentials  fail  to  support  an 
adverse  selection  factor. 

The  SRB  also  criticizes  BCBS  for  having  been  unable  to  provide  the  SRB  with  any 
information  regarding  the  total  number  of  current  health  statement  subscribers  under  age  30  who 
would  be  eligible  for  group-of-one  product  offerings.  It  contends  that  absent  such  data,  BCBS 
has  not  shown  the  reasonableness  of  a  5.4  percent  selection  factor,  noting  that  the  requested 
factor  would  result  in  a  health  statement  premium  increase  of  approximately  $7.3  million.    It 
urges  me  to  disapprove  this  factor  as  based  on  speculation  and  unsupported  and  unreasonable  as 
a  matter  of  law. 


25  BCBS  argues  that  these  rate  differentials  refute  Mr.  Lonsdale's  and  Ms.  Kane's  statements  that  there 
could  be  positive  selection  from  small  group  reform,  noting  Ms.  Kane's  testimony  that  higher  premiums 
would  offer  a  disincentive. 
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BCBS  responds  that  it  does  not  rely  solely  upon  its  small  group  argument  to  support  the 
proposed  selection  factor,  but  contends  rather  that  it  raises  it  as  an  additional  concern  to  that 
presented  by  the  loss  ratio  regulation.    The  SRB  suggests  that  BCBS1  adoption  of  this  theory 
late  in  the  hearing  process  undercuts  the  credibility  of  the  selection  factor,  and  that  by  proposing 
this  theory,  BCBS  has  all  but  conceded  the  argument  concerning  the  new  commercial 
competitors.    The  SRB  also  argues  that  BCBS1  failure  to  recalculate  its  rate  adjustment  request 
as  a  result  of  this  new  ground,  leads  to  the  suspicion  that  there  is  no  connection  between  the 
proposed  selection  factor  and  the  rate  itself.   I  share  the  SRB's  concern  with  the  adequacy  of 
the  record  to  support  the  calculation  of  the  factor  under  this  new  theory. 

BCBS'  additional  argument  that  the  small  group  law  will  generate  competition  and  have 
an  adverse  impact  has  not  been  supported  on  this  record.  BCBS  has  not  shown  that  the 
subscribers  who  are  able  to  leave  nongroup  have  not  already  done  so.  Nor  has  it  shown  that  the 
small  group  market  is  more  attractive  to  the  youngest  and  healthiest  subscribers.  I  note  that 
although  the  small  group  rates  are  lower  than  nongroup  for  individuals,  for  families,  the 
nongroup  rates  remain  more  attractive  than  the  small  group  rates. 

I  agree  with  the  Interveners  that  there  is  insufficient  evidence  to  support  the  calculation 
of  the  selection  factor.  I  am  not  persuaded  by  BCBS1  argument  that  there  is  a  risk  of  adverse 
selection  to  warrant  approving  the  selection  factor  sought  this  year.  BCBS  has  not  shown  that 
there  is  a  reasonable  likelihood  of  entry  into  the  Massachusetts  market  by  competitors  during  the 
rate  year  as  a  result  of  the  regulatory  change.  Nor  has  it  shown  that  any  such  competitors  are 
likely  to  be  positioned  to  obtain  the  business  of  current  nongroup  subscribers.  It  has  not  shown 
that  the  youngest  and  healthiest  would  be  the  most  likely  to  depart  the  nongroup  population  as  a 
result  of  the  regulation,  or  that  any  decline  would  be  at  the  level  BCBS  estimates.  The  mistakes 
made  during  the  course  of  testimony  by  BCBS  raise  serious  questions  about  how  carefully  this 
issue  was  analyzed.  Based  on  this  uncertainty  and  the  uncertainty  surrounding  the  other 
preconditions  to  the  decline  in  the  nongroup  market  predicted  by  BCBS,  the  record  does  not 
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support  the  reasonableness  of  including  the  selection  factor  requested  by  BCBS.  Accordingly,  I 
cannot  find  on  this  record  that  an  additional  selection  factor  to  address  a  potential  increase  in 
competition  resulting  from  the  loss  ratio  regulation  or  the  small  group  law  is  warranted,  and  the 
proposed  selection  factor  is  disapproved. 

D.     Reserve  Contribution 

This  year  BCBS  again  requests  that  I  revisit  the  question  of  the  statutory  reserve 
contribution.  It  seeks  a  reserve  contribution  increase  to  7.5  percent,  one  percentage  point  more 
than  the  amount  it  requested  in  its  rate  filing  last  year,  and  two  points  more  than  the  5.5  percent 
I  approved.  Decision  on  1991  Nongroup  Rates  at  57.  This  is  the  third  year  in  which  BCBS  has 
sought  the  approval  of  an  increase  in  the  reserve  contribution  percentage.  The  reserve 
contribution  is  the  proportion  of  premium  that  is  designated  for  the  company's  general  reserves. 
Even  though  the  reserve  contribution  percentage  has  remained  constant,  as  premiums  increase, 
total  dollars  attributed  to  the  reserve  contribution  increase.  Since  BCBS  has  received  substantial 
rate  increases  over  recent  years,  its  reserve  contribution  has  increased  accordingly. 

As  such,  a  reserve  contribution  level  is  not  a  component  of  the  rate  that  need  be 
reexamined  each  year  and  adjusted  based  on  new  data,  as  is  done  with  pure  premium,  or  its 
incidence  and  cost  components,  for  different  benefit  categories.  Rather  BCBS,  in  seeking  the 
review  of  the  reserve  contribution  percentage,  requests  a  reconsideration  of  rulings  made 
concerning  the  standards  applied  in  reviewing  the  reasonableness  of  a  reserve  contribution 
percentage.  In  the  Decision  on  1990  Nongroup  Rates  at  32,  the  Commissioner  rejected  BCBS' 
request  for  a  10  percent  reserve  contribution,  ruling  that  he  "would  approve  a  reserve 
contribution  no  higher  than  the  5.5  percent  utilized  in  the  group  rate  filings  as  reasonable  for  the 
nongroup  line  of  business."  Last  year,  I  disapproved  BCBS'  proposal  to  increase  the  reserve 
contribution  to  6.5  percent,  ruling  that  a  5.5  percent  reserve  contribution  would  be  reasonable 
and  should  be  maintained.  Decision  on  1991  Nongroup  Rates  at  70-71. 
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1.      Last  Year's  Decision  and  the  Scope  of  Review 

The  question  at  the  outset  is  whether  this  issue  should  be  reconsidered  this  year.  It  is 
appropriate  for  the  Commissioner  to  rely  on  prior  decisions  as  precedent.  "A  party  is  entitled  to 
'reasoned  consistency'  in  agency  decisionmaking."  Aetna  Casualty  &  Surety  Co.  v. 
Commissioner  of  Insurance,  408  Mass.  363,  373  (1990)  {Aetna  Casualty),  quoting  from  Boston 
Gas  Co.  v.  Department  of  Public  Utilities,  367  Mass.  92,  104  (1975).  Therefore, 
reconsideration  of  a  previous  ruling  in  these  proceedings  should  not  be  sought  absent  new 
arguments  or  evidence  that  demonstrate  that  a  previously  rejected  position  should  be  adopted. 
See  Aetna  Casualty,  supra,  at  373.  I  note  that  BCBS  did  not  appeal  the  Decision  on  1990 
Nongroup  Rates  which  rejected  BCBS'  proposal  to  increase  the  reserve  contribution.  Id.  at  32. 
Its  appeal  of  the  Decision  on  1991  Nongroup  Rates  was  limited  solely  to  the  issue  of  the  group 
conversion  subsidy.26  Accordingly,  BCBS  has  no  basis  to  challenge  in  this  year's  proceeding  the 
rulings  that  were  made  last  year.  See  Aetna  Casualty,  supra,  at  368.  Therefore,  to  the  extent 
that  BCBS  has  renewed  legal  arguments  that  were  advanced  last  year  and  rejected  in  the 
Decision  on  1991  Nongroup  Rates,  they  are  rejected  this  year  as  well.  Further,  BCBS  has  not 
contended  that  it  was  not  afforded  an  adequate  opportunity  to  present  evidence  and  arguments 
last  year.  Aetna  Casualty,  supra,  at  373.  To  the  extent  that  BCBS  relies  this  year  on  the 
introduction  of  new  evidence  or  new  arguments,  it  must  demonstrate  that  such  new  evidence 
and  arguments  are  materially  different  from  evidence  and  arguments  raised  in  the  prior 
proceeding  in  order  to  warrant  reconsideration. 


26  I  have  taken  official  notice  of  the  fact  that  BCBS  has  not  appealed  the  decisions  on  this  issue  rendered 
in  either  the  Decision  on  1990  Nongroup  Rates  or  the  Decision  on  1991  Nongroup  Rates. 
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During  the  hearing  I  asked  BCBS  to  state  whether  it  was  seeking  reconsideration  of  my 
decision  last  year  on  this  issue  or  was  relying  upon  new  evidence  to  justify  approval  of  its 
proposal.  BCBS  responded  that: 

...  Blue  Cross  and  Blue  Shield  has  presented  new  evidence  this 
year,  and  believes  that  the  new  evidence  justifies  approval  of  the 
proposals  made  in  its  filing.  To  the  extent  that  the  Division  views 
the  requests  as  governed  by  the  rulings  issued  in  last  year's 
decision,  which  Blue  Cross  and  Blue  Shield  does  not  believe  is  the 
case,  then  Blue  Cross  and  Blue  Shield  seeks  reconsideration  of 
those  prior  rulings  in  light  of  the  new  evidence  adduced  at  this 
hearing. 

BCBS  letter  dated  July  15,  1992.    At  the  SRB's  request,  BCBS  identified  the  new  evidence 
upon  which  it  relies  in  requesting  approval  of  the  increase  in  the  reserve  contribution.27  Both 
the  AG  and  the  SRB  urge  me  to  stand  by  last  year's  decision  and  disapprove  the  proposed 
reserve  contribution  increase. 

The  SRB  argues  that  BCBS  has  merely  renewed  arguments  made  and  rejected  last  year 
and  has  presented  no  compelling  new  arguments  or  additional  relevant  evidence  to  support 
previously  rejected  positions  on  these  issues.   The  AG  examined  in  his  brief  the  evidence 
designated  by  BCBS  as  newly  introduced  this  year  on  the  reserve  contribution  issue,  arguing 
that  most  of  it  was  repetitive  of  the  evidence  produced  last  year. 

This  year,  BCBS'  evidence  and  arguments  are  similar,  if  not  nearly  identical  to  those 
offered  last  year,  or  do  not  adequately  address  the  reasons  for  my  rejection  of  its  proposal  last 
year.  Aetna  Casualty,  supra,  at  369,  373.  I  therefore  conclude  that  the  record  does  not  warrant 
adopting  BCBS'  proposal  this  year.  See  pages  19  through  27  of  the  AG's  brief.  Rather  than 


27  In  a  letter  dated  July  21, 1992,  BCBS  identified  the  following  evidence  as  support  for  the  reserve 
contribution  increase:  Ex.  2,  pp.  50-51  (Rosenblatt  prefiled  testimony);  Exhibit  7;  BCBS  response  to  AG 
Information  Request  No.  24;  and  Tr.  4:1 19-142,  6:35-37, 124-134  (Rosenblatt)  and  Tr.  8:6-12,  80-81 
(DeWeese).   See  also  SRB  letter  dated  July  17,  1992. 
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review  the  AG's  arguments  individually,  suffice  it  to  say  that  I  concur  with  his  view  that  BCBS 
failed  to  introduce  any  material  new  evidence  in  support  of  its  request  to  increase  the  reserve 
contribution  rate.  Even  assuming  that  BCBS  has  raised  new  arguments  and  presented  material 
new  evidence,  I  am  not  persuaded  on  this  record  that  the  proposed  reserve  contribution  increase 
is  reasonable. 

2.      BCBS'  Three  Arguments 

BCBS  contends  this  year,  as  it  has  in  the  past,  that  the  question  of  the  reserve 
contribution  level  must  be  determined  by  sound  actuarial  judgment  It  characterizes  Ms. 
Rosenblatt's  testimony  as  stating  that  the  7.5  percent  reserve  contribution  is  reasonable  based 
upon  three  arguments:  1)  that  historic  losses  demonstrate  the  failure  of  the  current  rate  review 
and  approval  process  to  provide  adequately  for  actual  losses;  2)  that  the  riskiness  of  the 
nongroup  line  is  increasing  as  catastrophic  cases  are  spread  over  a  diminishing  pool  of  insured 
persons;  and  3)  that  a  higher  effective  reserve  contribution  is  charged  to  small  groups,  and 
groups-of-one  in  particular,  which  it  contends  have  similar  risk  characteristics.   These 
arguments  are  not  new.  The  first  question,  the  relevance  of  past  rate  inadequacy  to  the  reserve 
contribution  issue,  was  addressed  in  last  year's  hearing  and  decision.  Similarly,  the  second  point, 
the  riskiness  of  the  nongroup  population,  was  addressed  last  year.  See  Decision  on  1991 
Nongroup  Rates  at  63-65.  The  issue  of  the  applicability  of  the  small  group  rate  was  also 
addressed  last  year.  With  regard  to  this  third  issue,  on  this  record  BCBS  has  not  persuaded  me 
that  groups-of-one  are  materially  different  than  other  small  groups  with  regard  to  the  analysis  of 
riskiness.  BCBS'  arguments  on  these  points  raise  nothing  new  to  warrant  reconsideration  of  last 
year's  decision  or  an  increase  in  the  reserve  contribution  percentage. 
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a)      Adequacy  of  Past  Nongroup  rates 

BCBS  next  renews  its  argument  that  past  nongroup  rates  have  been  inadequate  to  meet 
actual  losses,  and  have  not  been  able  to  contribute  to  reserves  as  intended.28  BCBS  claims  that 
it  is  not  seeking  to  recoup  these  prior  losses.  Rather  it  claims  that  such  losses  prove  that  the 
current  rate  review  process  is  unable  to  produce  adequate  rates  as  required  by  law.  It  contends 
that  an  additional  factor  in  the  form  of  a  higher  reserve  contribution  is  necessary  to  meet  the 
legal  requirement  of  rate  adequacy,  because  traditional  rate  review  and  approval  techniques  do 
not  produce  adequate  rates.  As  both  Intervenors  point  out,  BCBS  has  renewed  an  argument 
raised  and  rejected  last  year.    As  the  SRB  notes,  in  both  1990  and  1991,  the  Commissioner 
rejected  BCBS'  argument  that  the  magnitude  of  past  nongroup  losses  represented  an 
unreasonable  risk  level  for  the  nongroup  line,  and  therefore  warranted  an  increase  to  the  reserve 
contribution  level  on  this  basis.  Decision  on  1991  Nongroup  Rates  at  58;  Decision  on  1990 
Nongroup  Rates  at  29.  BCBS  has  not  met  its  burden  of  demonstrating  that  this  argument 
should  be  reconsidered.  Further,  as  set  out  below,  I  again  find  BCBS'  contentions  unpersuasive. 

As  the  SRB  points  out,  citing  Mr.  Lonsdale's  testimony,  the  existence  of  past  losses  is 
not  a  sufficient  reason  for  increasing  the  reserve  contribution  prospectively.  As  Mr.  Lonsdale 
testified,  the  issue  of  rate  adequacy  (including  reserve  contribution  percentage)  must  be 
determined  on  a  prospective  basis  without  regard  to  prior  experience.  I  agree  with  the  SRB  that 
historical  losses  cannot  support  an  increase  in  the  reserve  contribution  percentage. 


28  As  noted  above,  during  the  hearing  BCBS  was  requested  by  the  SRB  to  identify  those  portions  of  the 
record  which  it  considered  to  constitute  the  new  evidence  justifying  reconsideration  of  this  issue.  In  its 
brief,  BCBS  refers  to  portions  of  the  record  which  it  did  not  identify  in  response  to  that  request  In 
particular,  it  contends  that  since  1985,  health  statement  losses  have  ranged  from  $7.9  to  $19.0  million  per 
year,  totaling  nearly  $75  million  over  seven  years.   BCBS  also  relies  on  testimony  of  Mr.  Lonsdale  that 
none  of  the  reserve  contributions  allowed  in  the  past  seven  years'  rates  have  added  to  BCBS'  total  reserve 
level. 
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The  SRB  also  argues  that  if  BCBS1  regression  models  have  failed  to  capture  losses 

resulting  from  adverse  selection,  such  losses  should  be  addressed  through  rate  adjustments  to 

other  portions  of  the  filing,  not  the  reserve  contribution  level.  It  cites  Mr.  Lonsdale's  testimony 

that: 

An  additional  rate  allowance  for  adverse  selection  above  that 
which  is  inherent  in  the  filing  (and  over  and  above  the  5.4% 
additional  adverse  selection  factor)  amounts  to  nothing  more  than 
an  allowance  for  unforeseen  cost  and  utilization.  Such  rate 
allowances,  unsupported  by  evidence,  have  been  consistently 
rejected  in  the  past. 

SRB  Responsive  Filing,  p.  4. 

Finally,  the  SRB  argues  that  BCBS'  argument  has  no  merit  because  its  reserves  are  in 
excess  of  statutory  reserve  requirements,  established  to  insure  that  there  are  sufficient  assets  to 
pay  claims  during  periods  in  which  external  events  generate  catastrophic  aggregate  loss 
experience.   It  notes  Ms.  Rosenblatt's  testimony  that  these  reserves  have  grown  in  the  last 
several  years,  as  well  as  her  agreement  with  BCBS'  president  that  "BCBS  is  'financially  strong 
and  getting  stronger  all  the  time.' "  See  Tr.  4:139,  6:34  (Rosenblatt). 

I  agree  with  the  SRB  that  this  argument  constitutes  an  attempt  by  BCBS  to  relitigate  an 
issue  already  decided.  BCBS  has  offered  no  legitimate  basis  for  such  a  reconsideration. 
Furthermore,  I  again  find  this  argument  to  be  unpersuasive.  By  this  argument,  BCBS  is,  in 
essence,  contending  that  it  should  be  able  to  increase  the  rates  beyond  the  level  which  it  is 
otherwise  able  to  demonstrate  is  reasonable  and  necessary.  See  Decision  on  1991  Nongroup 
Rates  at  58;  Decision  on  1990  Nongroup  Rates  at  29. 

b)     Increasing  Riskiness  of  the  Nongroup  Line 

BCBS  contends  that  the  number  of  health  statement  subscribers  overall  has  declined 
substantially  in  the  past  four  years,  particularly  the  number  of  those  subscribers  subject  to 
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waiting  period  coverage  restrictions.  Therefore,  it  argues  that  the  proportion  of  subscribers 
eligible  for  full  benefits  is  becoming  larger  as  the  overall  subscriber  risk  pool  shrinks. 

BCBS  asserts  that  its  regression  models  have  failed  to  capture  the  full  extent  of  the 
presumed  increases  in  future  losses  resulting  from  what  BCBS  terms  "a  dramatic  reduction"  in 
the  health  statement  subscriber  base,  and  therefore  the  reserve  contribution  level  should  be 
increased.29  Both  Intervenors  contend  that  BCBS  has  not  presented  new  evidence  on  this  point 
at  all.  As  a  preliminary  matter,  I  note  that  a  declining  subscriber  trend  over  several  years  is  not 
necessarily  a  new  circumstance.  Evaluation  of  the  BCBS  arguments  addressed  below  leads  me 
to  conclude  that  BCBS  has  not  demonstrated  that  the  evidence  on  this  point  is  new  or  materially 
different.  Here,  BCBS  has  not  demonstrated  that  it  was  unable  to  present  this  issue  last  year,  or 
that  the  issue  is  different  this  year.  See  Aetna  Casualty,  supra,  at  373.  This  year,  BCBS  has 
slightly  recast  its  argument  last  year  concerning  the  volatility  and  riskiness  of  the  nongroup  line. 
See  Decision  on  1991  Nongroup  Rates  at  63-65.  Last  year  the  increasing  riskiness  of  the 
nongroup  pool  resulting  from  terminations  was  raised  in  the  context  of  the  relative  riskiness  of 
the  nongroup  and  small  group  populations.  I  noted  last  year  that  Mr.  Lonsdale  had  testified  that 
the  riskiness  and  volatility  of  the  nongroup  population  were  less  than  that  of  the  small  group 
population.  Id. 

BCBS  argues  that  Mr.  Charles  DeWeese,  the  AG's  actuarial  witness,  agreed  that  a 
decrease  in  the  risk  pool  might  support  a  different  conclusion  than  that  made  in  last  year's 
decision.  However,  both  Intervenors  refute  BCBS'  characterization  of  Mr.  DeWeese's 
testimony,  pointing  out  that  he  testified  that  the  reduction  in  the  nongroup  population  from  last 
year  to  this  year  is  not  dramatic  enough  to  warrant  an  increase  in  the  reserve  contribution.  The 


29  As  I  noted  above,  the  SRB  argues  that  if  BCBS'  regression  models  have  failed  to  capture  losses 
resulting  from  adverse  selection,  such  losses  should  be  addressed  through  rate  adjustments  to  other 
portions  of  the  filing,  not  the  reserve  contribution  level. 


Decision  on  1992  Nongroup  Rates  Page  47 

Docket  No.  G  92-12 

SRB  also  points  out  that  Mr.  DeWeese  testified  that  the  current  size  of  the  nongroup  subscriber 
base,  in  and  of  itself,  would  not  justify  an  increase  in  the  reserve  contribution. 

The  SRB  notes  that  the  cited  enrollment  trends  are  gradual,  showing  a  long  terra  trend  of 
enrollment  decline  beginning  at  least  as  early  as  1989.  Mr.  DeWeese  also  stated  his 
understanding  that  this  was  a  continuing  pattern  of  decreasing  subscribers,  and  that  the  decrease 
was  not  unexpected,  noting  that  this  issue  was  considered  last  year.  The  SRB's  suggestion  is 
well  taken  that  BCBS  should  be  able  to  factor  such  forecasts  into  its  actuarial  projections; 
otherwise,  a  reserve  contribution  increase  would  be  required  each  time  BCBS  experienced  even 
moderate  annual  declines  in  its  subscriber  base.  The  SRB  also  emphasized  Mr.  DeWeese's 
opinion  that  I  should  balance  the  value  of  additional  safety  provided  by  the  proposed  2  percent 
increase  in  reserve  contribution  against  the  dangers  of  increased  adverse  selection  which  might 
lead  to  an  assessment  spiral.30  It  argues  that  both  Mr.  DeWeese  and  Ms.  Rosenblatt  agreed  that 
a  rate  increase  is  counterproductive  as  it  causes  healthy,  younger  subscribers  to  drop  coverage, 
causing  greater  adverse  selection.    Moreover,  I  note  Ms.  Rosenblatt's  testimony  that  BCBS  is 
financially  strong  and  further  note  that  BCBS'  reserves  are  in  excess  of  statutory  requirements. 

BCBS  has  previously  made  substantially  the  same  argument.  Based  on  the  record  before 
me,  I  agree  with  the  Interveners  that  the  evidence  presented  and  the  arguments  put  forth  by 
BCBS  neither  warrant  reconsideration  of  the  reserve  contribution  issue  nor  merit  an  increase  in 
the  reserve  contribution  level. 


30  Ms.  Rosenblatt  defined  "assessment  spiral"  as  an  increase  in  adverse  selection  as  rates  increase, 
necessitating  a  further  increase  in  rates  to  cover  the  worse  risks  which  remain  in  the  pool. 
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c)      Applicability  of  Reserve  Contributions  Charged  to 
Small  Groups 

BCBS  renews  a  third  argument,  that  the  nongroup  population  is  most  similar  to  small 
groups  and  should  have  the  same  reserve  contribution  level.  BCBS  asserts  this  year  that  the 
new  "groups-of-one"  mandated  by  the  recently  enacted  small  group  reform  legislation,  G.L.  c. 
176J,  §  1,  are  comparable  to  the  nongroup  pool  for  reserve  contribution  purposes.31 

(1)    Comparability  of  Small  Groups  to  the  Nongroup 
Pool 

In  the  past  two  years,  the  comparability  of  the  nongroup  population  to  different  sized 
group  populations  has  been  much  debated  among  the  parties.  Last  year,  BCBS  submitted  much 
evidence  to  support  its  claim  that,  for  reserve  contribution  assessment  purposes,  the  nongroup 
population  was  more  like  a  small  group,  whereas  the  AG  argued,  as  he  had  in  the  previous  year, 
that  large  groups  are  more  comparable.   BCBS  acknowledges  that  last  year's  decision  rejected 
the  conclusion  that  an  increase  in  BCBS'  reserve  contribution  percentage  for  some  portion  of  its 
group  population  by  itself  justified  an  increase  in  the  contribution  level  in  nongroup  rates.  See 
Decision  on  1991  Nongroup  Rates  at  60. 

Last  year,  I  ruled  that  the  question  whether  a  reserve  contribution  level  is  reasonable 
must  be  viewed  independently  of  whether  BCBS  has  selected  that  allowance  for  some  portion  of 
its  group  population,  although  the  reserve  contribution  allowance  for  a  comparable  group  may 
be  one  of  a  number  of  relevant  considerations  in  determining  the  nongroup  reserve  contribution. 
Decision  on  1991  Nongroup  Rates  at  60.  In  that  decision,  I  concluded  that  BCBS'  evidence 


31  As  I  stated  above  with  regard  to  the  adverse  selection  factor,  the  definition  of  a  group-of-one  is  derived 
from  G.L.  c.  176J,  §  1,  administered  through  the  Division's  regulation,  21 1  CMR  66.00,  et  seq.  A  group- 
of-one  is  a  sole  employee  of  an  employer  group  which  obtains  insurance  pursuant  to  this  statute,  and  who 
may  be  eligible  for  either  individual  or  family  coverage. 
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failed  to  demonstrate  1)  that  the  requested  level  of  contribution  was  reasonable  for  small  groups; 

2)  that  small  groups,  rather  than  large  groups,  were  comparable  to  the  nongroup  population;  or 

3)  that  the  level  of  reserve  contribution  was  reasonable  for  nongroup  subscribers  even  assuming 
that  small  groups  were  comparable.  Decision  on  1991  Nongroup  Rates  at  69-70. 

BCBS  claims  that  the  Commissioner  determined  in  the  Decision  on  1990  Nongroup 
Rates  at  31-32  that  the  nongroup  population  should  be  considered  most  like  an  experience-rated 
large  group.  BCBS  also  claims  that  both  its  actuary,  Ms.  Rosenblatt,  and  the  SRB's  actuary, 
Mr.  Lonsdale,  disagreed  with  this  ruling.   I  note  that  the  Decision  on  1991  Nongroup  Rates 
stated  that  "no  determination  has  been  made  that  either  large  or  small  groups  are  the  most  ^ ' 
comparable  to  the  nongroup  population  for  the  purposes  of  calculating  a  reserve  contribution." 
Id.  at  68.  The  burden  is  on  BCBS  to  demonstrate  that  it  has  presented  material  new  evidence 
which  warrants  reconsideration  of  last  year's  ruling.  I  conclude  that  it  has  not  done  so. 

BCBS  contends  that  this  year's  evidence  demonstrates  that  the  group-of-one  group 
category  is  the  most  comparable  to  the  nongroup  category.  In  support  of  this  notion,  BCBS 
argues  that  there  is  a  nearly  exact  parallel  between  the  risk  characteristics  of  people  insured  as 
nongroup  subscribers  and  people  insured  as  group-of-one  subscribers,  and  therefore  the 
appropriate  reserve  contributions  should  be  similar  in  both  situations.  It  claims  that  both  make 
the  same  individual  decision  whether  to  have  coverage,  and  what  type  of  coverage  to  have,  that 
creates  the  risk  of  adverse  selection  against  the  insurer.  According  to  Ms.  Rosenblatt,  the 
characteristic  of  individual  choice  is  most  important  in  determining  the  riskiness  of  the  business 
from  an  insurance  standpoint32  The  AG  argues  that  last  year,  BCBS  contended  that  nongroup 


32  BCBS  argues  further  that  these  types  of  subscribers  are  similar  as  well  in  that  both  have 
comprehensive  coverages,  pay  for  their  health  care  costs  out  of  their  own  pockets,  and  are  treated  the 
same  by  the  federal  tax  laws  that  permit  them  to  deduct  only  a  portion  of  those  costs.  Yet,  BCBS  has  not 
introduced  any  supporting  evidence  in  the  record  concerning  whether  sole  proprietors  pay  out  of  their  own 

(footnote  continued  on  following  page) 
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should  be  compared  with  groups-of-one  for  determining  the  reserve  contribution  percentage. 
While  I  agree  that  BCBS  argued  last  year  that  the  nongroup  population  was  most  like  small 
groups,  I  cannot  agree  that  its  arguments  last  year  specified  groups-of-one  as  it  argues  this  year. 
Nonetheless,  the  arguments  BCBS  advances  this  year  in  support  of  the  comparability  of  groups- 
of-one,  were  largely  made  last  year  about  small  groups  in  general. 

BCBS  also  argues  that  to  the  extent  these  populations  do  differ  from  one  another,  it  is 
the  nongroup  subscribers  who  present  more  risk,  and  should  have  the  larger  reserve 
contribution.  BCBS  raises  two  points  in  support  of  this  contention:  first,  that  nongroup      . 
subscribers,  unlike  the  group  population,  may  be  unemployed  and  unwell;  and  second,  that 
nongroup  rates,  unlike  group  rates,  are  subject  to  review  and  prior  approval,  which  historically 
has  resulted  in  inadequate  rates. 

BCBS  claims  that  Mr.  DeWeese  considered  small  groups  comparable  to  the  nongroup 
population  when  asked  what  reserve  contributions  were  typical  for  this  kind  of  business.    In 
further  support  of  the  comparison  between  groups-of-one  and  the  nongroup  population,  BCBS 
cites  a  study  prepared  by  Milliman  &  Robertson,  Inc.,  which  described  the  total  individual 
medical  insurance  market  as  including  both  individual  products  and  one-life  group  products. 
Only  a  small  portion  of  this  study  (Exhibit  7)  was  introduced  into  the  record.  The  SRB  notes 
that  BCBS  included  no  supporting  data  on  this  issue  in  its  filing,  contending  that  the  text  of  the 
study  included  in  the  record  does  not  draw  any  comparison  between  the  two  risk  pools  at  issue. 
The  AG  argues  that  the  document  only  supports  the  substance  of  Ms.  Rosenblatt's  opinion 
offered  last  year,  and  therefore  cannot  constitute  new  evidence  but  rather  shows  only  that  it  is  a 


pockets  or  out  of  company  funds,  or  concerning  the  different  tax  treatments  for  the  unemployed  and  the 
sole  proprietors. 
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source  on  which  Ms.  Rosenblatt  based  her  opinion.33  In  addition,  he  argues  that  even  given  full 
probative  value,  the  survey  excerpt  is  irrelevant  because  the  report  is  a  marketing  document  and 
does  not  purport  to  be  a  study  of  ratemaking  methodologies  or  the  actuarially  appropriate 
characterization  of  a  book  of  nongroup  business.  He  argues  that  BCBS  cannot  translate 
marketing  labels  into  ratemaking  principles. 

Although  agreeing  that  Mr.  Lonsdale  disputed  that  these  two  groups  should  be 
considered  comparable  for  reserve  contribution  purposes,  BCBS  maintains  that  he  supported  the 
conclusion  that  for  "selection  risk"  purposes,  the  nongroup  population  was  most  analogous  .to 
the  smaller  groups.34 

BCBS  also  argues  that  the  Interveners  have  disregarded  the  significance  of  its  evidence 
regarding  the  new  small  group  reform  legislation  group-of-one  category  which  it  claims  is 
similar  for  all  relevant  risk  purposes  to  the  nongroup  population.  BCBS  is  mistaken.  The  SRB 
disputes  BCBS'  contention  that  the  nongroup  population  is  comparable  to  groups-of-one.  It 
argues  that  there  are  significant  economic  cycle  and  business  risk  factors  pertinent  to  groups-of- 
one  participants  which  do  not  directly  affect  nongroup  subscribers,  and  notes  that  this  question 
was  addressed  in  last  year's  rate  decision.  See  Decision  on  1991  Nongroup  Rates  at  6 1.   The 
SRB  also  argues  that  BCBS  fails  to  address  the  added  volatility  inherent  in  the  world  of  small 
business,  especially  sole  proprietors  who  comprise  100  percent  of  group-of-one  plans.  It 


33  The  AG  argues  that  Exhibit  7,  the  excerpt  from  the  Milliman  &  Robertson  report,  should  have  no 
probative  value  beyond  the  fact  that  it  is  one  of  a  number  of  sources  on  which  Ms.  Rosenblatt  bases  her 
opinion  that  nongroup  is  a  collection  of  one-life  groups.  He  adds  that  the  document  is  incomplete  and  that 
the  Interveners  had  no  opportunity  to  cross-examine  its  authors.  I  agree  with  the  AG  that  the  exhibit 
offers  slight  support  to  Ms.  Rosenblatt's  testimony  last  year  and  this  year. 

34  BCBS  cites  Mr.  Lonsdale's  testimony  that  individual  selection  was  not  generally  an  issue  in  the  group 
business  context,  except  sometimes  for  small  groups,  because  the  health  circumstance  of  any  particular 
group  plan  participant  would  not  be  a  factor  in  a  group's  coverage  decisions,  and  that  on  average,  the  risk 
of  adverse  selection  was  greater,  the  fewer  the  number  of  persons  covered  by  the  group  plan. 
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contends  that  business  cycle  volatility  is  not  a  pertinent  factor  in  the  nongroup  market  risks. 
Additionally,  the  SRB  argues  that  Ms.  Rosenblatt  acknowledged  that: 

...  the  rating  rules  and  the  underwriting  rules  and  the  entire  market 
reform  issues  apply  to  groups  of  one  life  and  are  very  different 
than  what  exist  today  for  non-group,  where  Blue  Cross/Blue 
Shield  has  totally  different  treatment.... 

Tr.  4:20.  The  SRB,  citing  the  testimony  of  Mr.  Lonsdale,  reasons  that  in  contrast  to  the 
nongroup  market  which  is  heavily  regulated  with  prior  approval  of  rates  required,  there  is  little 
or  no  rate  regulation  or  oversight  for  small  groups  and  BCBS  is  free  to  set  small  group 
premiums  as  it  sees  fit   It  notes  that  last  year's  decision  determined  that: 

...  BCBS  has  made  no  demonstration  that  the  competitive  forces 
in  the  small  group  market  work  efficiently  enough  to  establish  the 
reserve  level  from  that  market  as  "presumptively  reasonable." 

Decision  on  1991  Nongroup  Rates  at  69.  The  SRB  goes  on  to  argue  that  in  the  small  group 
environment  BCBS  is  free  to  adjust  reserve  contribution  levels  above  that  necessary  to  meet 
catastrophic  claims  contingencies.  The  SRB  contends  that  BCBS  has  not  demonstrated  the 
reasonableness  of  the  current  reserve  contribution  level  for  groups-of-one.    The  SRB  also  states 
that  BCBS  has  provided  no  quantitative  analysis  demonstrating  that  the  group-of-one  population 
is  the  actuarial  equivalent  of  the  health  statement  pool,  and  therefore  has  not  addressed  the 
concern  in  last  year's  decision  that: 

Without  evidence  comparing  the  relationship  of  nongroup  to  other 
size  groups,  there  is  insufficient  evidence  to  persuade  me  that  the 
small  group  population  is  the  most  comparable  group  population 
to  the  non-group  population. 

Decision  on  1991  Nongroup  Rates  at  70. 

BCBS  has  not  demonstrated  on  this  record  that  it  has  presented  sufficient  new  evidence 
to  warrant  reconsideration  of  my  ruling  last  year  on  this  issue.  The  contentions  made  with 
respect  to  groups-of-one  were  made  last  year  with  regard  to  small  groups  in  general.  The  fact 
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that  BCBS  is  arguing  about  a  small  group  that  is  a  group-of-one  does  not  compel  a 
reconsideration  of  last  year's  ruling,  or  a  different  result  based  on  a  reconsideration. 

BCBS  asserts  that  these  groups-of-one  effectively  pay  a  13  percent  contribution  to 
reserves,  in  the  form  of  reserve  and  risk  charges.35   However,  the  SRB  also  points  out  that  6.5 
percent  of  this  figure  is  actually  a  risk  charge.  As  the  SRB  notes,  past  nongroup  decisions  have 
refused  to  consider  small  group  risk  charges  in  evaluating  nongroup  reserve  contribution  levels. 
See  Decision  on  1991  Nongroup  Rates  at  68;  Decision  on  1990  Nongroup  Rates  at  32.  The 
difference  between  an  effective  13  percent  and  a  6.5  percent  risk  charge  is  6.5  percent,  1 
percent  less  than  the  7.5  percent  BCBS  is  requesting  this  year. 

The  SRB  also  points  out  that  groups-of-one  products  were  not  even  available  prior  to 
December  31, 1991  when  they  were  authorized  by  statute,  and  that  BCBS  is  requesting  that  the 
reserve  contribution  rate  of  the  nongroup  population  which  is  well  established,  be  based  upon 
the  reserve  contribution  rate  for  a  brand  new  group  offering.  The  SRB  argues  further  that 
BCBS  has  failed  to  demonstrate  the  reasonableness  of  the  group-of-one  rate  for  that  pool,  as 
required  in  the  Decision  on  1991  Nongroup  Rates  at  69.  It  contends  that  having  failed  to 
provide  data  explaining  the  reasonableness  of  that  rate  for  the  group-of-one  population,  its 
comparison  is  unsupported.   The  AG  argues  as  it  did  last  year  that  since  BCBS  considers 
groups  over  approximately  600  lives  large  enough  to  base  its  rates  on  the  group's  own 
experience,  and  since  nongroup  rates  are  based  on  the  experience  of  approximately  21,000 
health  statement  subscribers,  the  nongroup  risk  pool  is  more  similar  to  that  of  a  fully  credible 
experienced-rated  group. 


35  BCBS  notes  Mr.  DeWeese's  testimony  stating  that  "I'd  say  I've  seen  something  equivalent  to  what  is 
called  the  reserve  contribution  here,  for  products  that  are  available  either  to  small  groups  or  to 
individuals,  that  might  range  from  5  percent  up  towards  15  percent"  Tr.  8:9  (DeWeese). 
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I  agree  with  the  SRB  that  BCBS  has  not  offered  evidence  to  demonstrate  the 
reasonableness  of  the  reserve  contribution  level  charged  to  groups-of-one.  As  the  SRB  notes, 
BCBS  has  much  greater  freedom  in  selecting  a  reserve  contribution  for  groups-of-one  above 
that  necessary  to  meet  catastrophic  claim  contingencies.  Additionally,  even  assuming  that 
BCBS'  group-of-one  rate  is  reasonable  for  that  population,  I  agree  with  the  SRB  that  BCBS  has 
not  shown  that  this  small  group  reserve  contribution  rate,  including  a  risk  charge,  is  reasonable 
for  the  nongroup  population.  BCBS'  evidence  to  compare  the  two  populations  is  repetitive  of 
that  submitted  by  BCBS  last  year  and  rejected.  Nor  has  BCBS  adequately  addressed  the  AG's 
argument  that  the  nongroup  population  is  more  analogous  to  the  large  group  context  for 
purposes  of  selecting  a  reserve  contribution  level  The  fact  that  BCBS  does  not  like  a  previous 
decision's  comparison  of  the  nongroup  population  to  a  large,  fully  credible  experienced-rated 
group  is  not  a  basis  for  it  to  seek  to  reopen  the  reconsideration  of  this  issue  every  year.  See 
Decision  on  1990  Nongroup  Rates  at  3 1-32. 

(2)    The  Reasonableness  of  a  Reserve  Contribution  of 
7.5  Percent  for  Nongroup 

BCBS  also  attempts  to  support  its  position  by  relying  upon  testimony  of  Mr.  DeWeese, 
that  "[a]  reserve  contribution  rate  of  7.5%  is  not  in  itself  unreasonable  for  a  block  of  business 
like  Non-Group."  AG  Responsive  Filing,  p.  10.  However,  Mr.  DeWeese's  statement  in  context 
continues  as  follows: 

Nevertheless,  it  is  my  understanding  that  an  increase  to  the 
reserve  contribution  rate  was  denied  by  the  hearing  officer  in  the 
past,  and  I  do  not  believe  that  the  decrease  in  the  size  of  the  block 
relative  to  last  year  is  in  itself  a  new  reason  to  justify  the  increase 
in  reserve  contribution.  The  hearing  officer  will  have  to  balance 
the  value  of  additional  safety  provided  by  the  proposed  2% 
increase  in  reserve  contribution  against  the  cost  to  subscribers. 
Actuarially,  safety  in  rating  is  desirable,  but  it  does  not  come 
without  cost.  Particularly  in  this  case,  the  cost  is  dangerous 
because  it  can  contribute  to  the  adverse  selection  which  might 
lead  to  an  assessment  spiral. 
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AG  Responsive  Filing,  pp.  10-11.  BCBS  contends  that  Mr.  DeWeese  gave  his  actuarial  opinion 
that  a  7.5  percent  reserve  contribution  rate  would  be  within  the  range  of  reasonableness  for  its 
nongroup  product,  and  noted  that  Mr.  DeWeese  cited  as  factors  supporting  that  conclusion  the 
number  of  subscribers,  the  volatility  of  medical  care  insurance  in  general,  and  the  comparison 
with  standards  of  reserve  contribution  or  similar  items  that  might  be  incorporated  in  other 
products  in  other  companies.   Mr.  DeWeese  testified  that  he  had  "seen  something  equivalent  to 
what  is  called  the  reserve  contribution  here,  for  products  that  are  available  either  to  small  groups 
or  to  individuals,  that  might  range  from  5  percent  up  towards  15  percent"  Tr.  8:9  (DeWeese). 
BCBS  argues  therefore  that  7.5  percent  is  at  the  low  end  of  the  range  of  reasonableness.  It 
points  out  that  the  current  5.5  percent  is  near  the  very  lowest  rate  Mr.  DeWeese  has  seen.36 

Although  BCBS  contends  that  this  testimony  constitutes  new  evidence  in  support  of  its 
proposed  reserve  contribution  level,  the  AG  disagrees.  He  argues  that  the  nongroup  business 
should  pay  a  reserve  contribution  consistent  with  that  imposed  on  groups  with  a  population  as 
large  as  the  nongroup  population.  I  note  that  the  fact  that  certain  reserve  contribution  levels 
may  be  accepted  for  other  insurers  or  other  lines  does  not  establish  those  levels  as  within  the 
range  of  reasonableness  for  BCBS1  nongroup  line. 

When  asked  whether  a  range  of  anywhere  between  5  and  14  percent  would  be 
reasonable  for  a  reserve  contribution  for  BCBS,  Mr.  Lonsdale  stated: 

No.  When  you  set  the  reserve  contribution,  you  have  to  set  it 
for  the  particular  company,  the  type  of  company.  You  have  to 
recognize  that  Blue  Cross/Blue  Shield  in  Massachusetts  is  a 
unique  animal.  You  have  to  recognize  that  it  is  a  non-profit,  a 


36  In  its  brief,  BCBS  refers  to  a  1988  study  by  the  Congressional  Research  Service  of  the  Library  of 
Congress,  reproduced  in  a  1990  report  by  the  Massachusetts  Department  of  Medical  Security  to  the 
Legislature  stating  that  groups  of  one  to  four  insureds  had  a  "risk  and  profit"  charge  of  8.5  percent.  As  I 
noted  earlier,  the  inclusion  of  a  risk  charge,  which  is  not  included  in  the  nongroup  reserve  contribution, 
prevents  a  direct  comparison  of  this  figure. 
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medical  service  corporation  ....  And  while  the  range  of  reserve 
contributions  quoted  by  Mr.  DeWeese,  the  5  to  14  percent,  may 
be  appropriate  for  a  mixture  of  Blue  Cross/Blue  Shield  plans  and 
commercial  insurers,  when  you  start  limiting  it  to  Blue  Cross/Blue 
Shield  plans,  you  get  a  different  picture. 

For  instance,  last  year  —  it  might  have  been  the  year  before  last 
—  we  were  comparing  different  Blue  Cross/Blue  Shield  plans.  We 
had  the  Michigan  plan  material  submitted.  Their  risk  and 
retention  charge  on  non-group  is  only  1  1/2  percent,  compared  to 
the  5  1/2  percent  for  the  Massachusetts  non-group  coverage. 

Tr.  10:80.  Therefore,  Mr.  Lonsdale  disagreed  with  BCBS'  characterization  of  Mr.  DeWeese's 
testimony.  I  cannot  agree  with  BCBS  that  Mr.  DeWeese's  testimony  supports  its  claim  that  the 
7.5  percent  reserve  contribution  level  is  reasonable  for  nongroup.  Mr.  DeWeese  testified 
concerning  a  range  for  a  contribution  "equivalent"  to  the  BCBS  reserve  contribution  in  the  small 
group  and  individual  market  The  record  does  not  support  the  conclusion  that  such  a 
contribution  would  be  reasonable  for  BCBS'  nongroup  population.  Additionally,  I  note  Mr. 
DeWeese's  testimony  that  an  increase  in  subscribers'  premiums  based  on  an  increase  in  the 
reserve  contribution  allowance  risks  exacerbating  the  assessment  spiral  that  BCBS  described  as 
rate  increases  causing  subscribers  to  drop  nongroup  coverage  in  the  rate  year,  which  increases 
the  morbidity  of  the  remaining  population  and  in  turn  necessitates  another  large  rate  request  I 
therefore  do  not  consider  that  his  testimony  constitutes  an  actuarial  judgment  recommending  the 
reserve  contribution  level  sought  by  BCBS. 

I  note  that  the  record  last  year  included  testimony  from  BCBS'  actuary  that  a  6.5  percent 
reserve  contribution  allowance  (the  level  requested  by  BCBS  last  year)  was  reasonable  as  a 
matter  of  actuarial  judgment.  As  last  year's  decision  made  clear,  the  determination  by  the 
Division  as  to  whether  the  reserve  contribution  is  reasonable  is  not  based  simply  on  whether  an 
actuary  has  rendered  an  opinion  in  support  of  the  proposed  contribution  level.  Therefore,  even 
were  I  to  assume  that  Mr.  DeWeese's  opinion  constituted  a  recommendation  that  7.5  percent  is 
a  reasonable  reserve  contribution  level  for  nongroup  this  year,  it  does  not  constitute  evidence 
which  requires  approval  of  the  requested  level.  The  basis  for  an  actuary's  opinion,  as  well  as  the 
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full  context  of  that  opinion  are  important  On  this  record  I  am  not  persuaded  by  the  reasons 
advanced  by  BCBS  for  its  reserve  contribution  proposal.  Nor  am  I  persuaded  either  that  Mr. 
DeWeese  recommended  as  an  actuary  that  the  proposed  level  is  either  reasonable  for  nongroup 
or  is  adequately  supported.  More  importandy,  I  agree  with  Mr.  Lonsdale's  testimony  that  BCBS 
has  not  demonstrated  that  the  requested  reserve  level  is  reasonable  for  the  nongroup  population. 
As  Mr.  Lonsdale  pointed  out,  determination  of  a  reasonable  reserve  contribution  for  BCBS  must 
consider  its  nature  as  a  non-profit  medical  service  corporation,  and  the  appropriate  reserve 
contribution  therefore  falls  within  a  narrower  and  lower  range. 

3.      Conclusion 

As  BCBS  notes,  last  year's  decision,  while  rejecting  the  notion  that  an  increase  in  the 
reserve  contribution  of  BCBS'  group  rates  by  itself  justified  an  increase  in  the  contribution  level 
in  nongroup  rates,  determined  that  "the  reasonableness  of  that  allowance  for  a  comparable  group 
may  be  one  of  a  number  of  relevant  considerations."  Decision  on  1991  Nongroup  Rates  at  60. 
BCBS  now  contends  that  it  has  satisfied  each  of  the  standards  for  assessing  the  reasonableness 
of  a  proposed  reserve  contribution  level.  It  claims  it  has  shown  that  small  groups,  rather  than 
large  groups,  are  comparable  to  the  nongroup  population;  that  7.5  percent,  the  requested 
contribution  level,  is  reasonable  for  small  groups,  and  that  a  7.5  percent  reserve  contribution  is 
reasonable  for  nongroup  subscribers.  See  Decision  on  1991  Nongroup  Rates  at  69-70.37 

The  AG  and  the  SRB  both  dispute  that  the  evidence  this  year  constitutes  new  and 
material  evidence  sufficient  to  warrant  a  reconsideration  of  this  issue.  I  agree  with  the  AG  and 


37  During  the  hearing,  I  asked  each  of  the  parties  to  specify  what  portions  of  last  year's  record,  if  any, 
they  wished  to  have  officially  noticed  for  the  purposes  of  considering  the  reserve  contribution  and  group 
conversion  subsidy  issues  this  year.  See  BCBS  letter  dated  July  15, 1992;  AG  letter  dated  July  21, 1992; 
SRB  letter  dated  July  17, 1992.  However,  my  decision  to  notice  those  materials  designated  by  each  party 
is  not  a  ruling  that  the  evidence  adduced  last  year  may  be  reargued  for  the  purposes  of  new  findings  this 
year.  The  findings  made  on  last  year's  record  on  these  two  issues  are  not  disturbed. 
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the  SRB  that  BCBS  has  failed  to  make  an  adequate  showing  that  my  rejection  of  the  increase  in 
the  reserve  contribution  should  be  reconsidered.  First,  a  proposed  reserve  contribution  level 
that  was  lower  than  that  sought  this  year  was  considered  at  length  last  year,  and  BCBS  did  not 
even  choose  to  appeal  the  adverse  ruling,  as  was  its  right  The  purpose  of  these  hearings  is  not 
to  reconsider  the  same  issues  over  again  each  year  simply  because  a  party  is  not  happy  with  the 
conclusion  reached-  As  I  noted  earlier,  reconsideration  of  a  previous  ruling  in  these  proceedings 
should  not  be  sought  absent  new  arguments  or  evidence  that  demonstrate  that  a  previously 
rejected  position  should  be  adopted.  See  Aetna  Casualty,  supra,  at  373.  This  year,  BCBS' 
evidence  and  arguments  are  similar,  if  not  nearly  identical,  to  those  offered  last  year.  Nor  do 
they  adequately  address  the  reasons  for  my  rejection  of  BCBS'  proposal  last  year.  See  Aetna 
Casualty  at  369,  373.  BCBS'  new  evidence  concerning  groups-of-one  does  not  advance  its 
argument  that,  for  reserve  contribution  purposes,  small  groups  are  the  most  comparable  group 
to  the  nongroup  population.  Additionally,  despite  testimony  concerning  the  range  of  reserve 
contributions  in  the  small  group  and  individual  market,  the  evidence  does  not  persuade  me  that 
the  7.5  percent  requested  by  BCBS  is  reasonable  for  the  BCBS  nongroup  population.  Mr. 
Lonsdale  disagreed  with  Ms.  Rosenblatt's  testimony  that  it  was  reasonable  and  gave  his  opinion 
as  an  actuary  that  the  reserve  level  should  remain  at  5.5  percent.  I  disagree  with  BCBS' 
characterization  of  Mr.  DeWeese's  testimony.  Additionally,  I  note  Mr.  DeWeese's  concern  that 
an  increase  in  the  reserve  contribution  level  will  exacerbate  the  assessment  spiral  problem  that 
has  been  much  discussed  during  this  hearing.  Accordingly,  I  reject  BCBS'  request  that  this  issue 
be  reconsidered.  Furthermore,  to  the  extent  that  the  evidence  offered  here  may  be  characterized 
as  new  evidence,  that  evidence  adds  nothing  which  persuades  me  to  modify  last  year's  ruling.  I 
find  and  rule  that  the  proposed  reserve  contribution  level  is  unreasonable  for  the  reasons  stated 
in  last  year's  decision  as  well  as  those  herein.  I  would  accept  as  reasonable  for  the  rate  year  the 
reserve  contribution  level  of  5.5  percent  which  I  approved  last  year. 
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E.     Group  Conversion  Subsidy 

This  year  BCBS  again  requests  a  change  in  the  rating  of  its  group  conversion  coverages, 
even  though  I  disapproved  virtually  the  same  request  last  year.38  BCBS  submitted  two  alternate 
scenarios  for  modifying  the  group  conversion  subsidy.  Scenario  1  is  a  resubmission  of  its 
proposal  last  year,  with  adjustments  made,  it  claims,  in  response  to  criticisms  in  last  year's 
decision  concerning  the  calculation  of  the  differential  indicated  pure  premium  for,  respectively, 
group  conversion  and  health  statement  subscribers.   This  year,  according  to  BCBS,  the 
difference  between  the  premium  indicated  by  the  health  statement  experience  and  the  group  > 
conversion  experience  is  21  percent  instead  of  the  24  percent  differential  claimed  last  year. 
BCBS  proposes  to  phase  out  the  subsidy  over  three  years  by  increasing  the  differential  by  one 
third  for  the  rate  year,  so  that  the  group  conversion  subscribers'  premium  would  be  7  percent 
higher  than  the  corresponding  premium  for  health  statement  subscribers.39 

Under  Scenario  2,  BCBS  would  still  provide  some  group  subsidy,  but  only  in  connection 
with  the  experience  of  group  conversion  subscribers  which  occurs  during  the  first  36  months 
after  the  conversion.  The  experience  of  group  conversion  subscribers  ensuing  after  36  months 
would  no  longer  be  subsidized  by  the  groups.  Rather  this  latter  experience  would  be  combined 
with  the  health  statement  experience  in  the  calculation  of  nongroup  rates.  Under  BCBS' 


38  BCBS  states  that  it  filed  this  proposal  this  year  to  preserve  its  rights  in  the  appeal  of  last  year's 
decision  rejecting  its  proposal  to  eliminate  the  group  conversion  subsidy.  See  Decision  on  1991 
Nongroup  Rates  at  75-104. 

39  The  AG  notes  that  BCBS'  testimony  concerning  the  proposed  methodology  and  the  calculation  of  the 
group  conversion  rates  under  the  assumption  that  the  group  conversion  subsidy  is  eliminated  adds  nothing 
new  to  the  question  whether  the  group  conversion  subsidy  should  be  eliminated.  My  criticisms  of  BCBS' 
methodology  and  calculation  of  group  conversion  rates  last  year  were  not  intended  to  suggest  that 
correction  of  the  methodology  would  render  legitimate  the  proposal  to  eliminate  the  group  conversion 
subsidy  that  I  disapproved  last  year.  Although  I  found  fault  with  BCBS'  calculation,  I  disapproved  its 
proposal  on  more  general  grounds.  See  Decision  on  1991  Nongroup  Rates  at  97-99,  104. 
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proposal,  the  poorer  experience  of  group  conversion  subscribers  would  be  partly  subsidized  by 
the  groups,  partly  subsidized  by  health  statement  subscribers  and  partly  absorbed  by  group 
conversion  subscribers.40  Scenario  2,  BCBS  claims,  is  a  response  to  a  suggestion  made  in  last 
year's  decision  concerning  a  potential  alternative  treatment  of  group  conversion  subsidy.  These 
two  proposals  shall  be  discussed  separately. 

1.      Last  Year's  Decision  and  the  Scope  of  Review 

During  the  course  of  the  hearing,  I  asked  BCBS  to  indicate  whether  it  claims  to  have 
submitted  new  evidence  in  support  of  its  group  subsidy  proposal  or  is  simply  seeking 
reconsideration  of  that  ruling.   BCBS  has  asserted  that  it  had  presented  new  evidence  to 
support  its  proposal  but  stated  that  to  the  extent  that  I  consider  the  proposal  governed  by  last 
year's  rulings,  it  requested  reconsideration  of  those  rulings.41 

As  I  have  stated  above  with  regard  to  the  reserve  contribution  issue,  reconsideration  of  a 
previous  ruling  in  these  proceedings  should  not  be  sought  absent  new  arguments  or  evidence 


40  As  the  AG  notes,  the  rates  are  calculated  on  the  basis  of  the  experience  of  health  statement 
subscribers.  A  subsidy  under  this  scenario  would  only  exist  to  the  extent  that  the  experience  of  group 
conversion  subscribers  continues  to  be  worse  than  the  experience  of  health  statement  subscribers. 

41  In  response  to  my  inquiry,  counsel  for  BCBS  stated  that  BCBS  "seeks  reconsideration  of  those  prior 
rulings  in  light  of  the  new  evidence  adduced  at  this  hearing."  BCBS  letter  dated  July  15, 1992. 
Additionally,  in  response  to  the  SRB's  request,  BCBS  identified  those  portions  of  this  year's  record  which 
it  contends  constitutes  the  new  evidence  upon  which  it  relies:  Exhibit  2,  pp.  13-14, 59-61  (Rosenblatt 
Prefiled  Testimony),  763-821  and  860-862;  Exhibit  14;  AG  Information  Request  Nos.  22, 23  and  121; 
Tr.  4:60-88, 6:108-111, 113-116  (Rosenblatt)  andTr.  8:42-54  (DeWeese).  BCBS  letter  dated  July  21, 
1992. 

As  with  the  reserve  contribution  issue,  I  asked  the  parties  to  designate  those  portions  of  last  year's 
record  on  which  they  intended  to  rely  this  year.  See  BCBS  letter  dated  July  15, 1992;  AG  letter  dated 
July  21, 1992;  SRB  letter  dated  July  17,  1992.  Both  BCBS  and  the  AG  designated  a  list  of  references  to 
last  year's  record  of  which  each  requested  I  take  official  notice  in  connection  with  this  issue.  The  SRB 
additionally  requested  that  I  take  official  notice  of  all  relevant  parts  of  the  199 1  record.  I  note  that  the 
SRB  subsequently  identified  those  documents  that  constitute  the  record  in  last  year's  hearing.  However, 
since  I  decline  to  reconsider  the  issue  based  on  last  year's  record,  whether  certain  items  in  that  record  have 
inadvertently  been  omitted  from  the  record  this  year  is  immaterial. 
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that  demonstrate  that  a  previously  rejected  position  should  be  adopted.  See  Aetna  Casualty, 
supra,  at  373.  I  note  that  BCBS  has  appealed  the  Decision  on  1991  Nongroup  Rates  on  the 
sole  issue  of  the  group  conversion  subsidy.  I  also  note  that  the  appeal  is  pending.42 
Accordingly,  BCBS'  challenge  to  the  rulings  made  last  year  has  another  forum.  Therefore,  to 
the  extent  that  BCBS  has  renewed  legal  arguments  that  were  advanced  last  year  and  rejected  last 
year,  they  are  rejected  this  year  as  well.  The  only  issue  before  me  this  year,  with  respect  to 
Scenario  1,  is  whether  BCBS  has  made  a  sufficient  showing  that  it  has  introduced  new  evidence 
and  arguments  which  are  materially  different  from  evidence  and  arguments  raised  in  the  prior 
proceeding  in  order  to  warrant  reconsideration.  Aetna  Casualty  at  369,  373.  No  party  disputes 
that  Scenario  2  presents  a  new  issue,  since  it  has  been  submitted  in  response  to  last  year's 
decision.  See  Decision  on  1991  Nongroup  Rates  at  98-99. 

2.      The  1975  Decision  on  the  Group  Conversion  Subsidy 

The  Decision  on  1975  Nongroup  Rates  was  addressed  at  length  in  last  year's  decision 
and  need  not  be  explained  in  detail  again  here.  In  essence,  the  Commissioner  determined  that 
BCBS  is  required  to  rate  nongroup  policies  by  using  health  statement  claims  experience  and  by 
assessing  its  group  business  for  the  difference  in  costs  of  group  conversion  policy  claims. 
Otherwise,  the  Commissioner  determined,  the  health  statement  policyholders  would  be 
subsidizing  former  group  members.  He  reasoned  that  since  the  adverse  experience  of  the  group 
conversion  population  was  the  basis  for  most  of  the  1975  requested  rate  increase,  using  the 
combined  claims  experience  was  patently  unfair  to  health  statement  policyholders.  The 
Commissioner  determined  that  it  was  reasonable  to  charge  group  subscribers  for  the  incremental 


42  I  have  taken  official  notice  of  the  status  of  any  appeals  from  both  the  Decision  on  1990  Nongroiq) 
Rates  and  the  Decision  on  1991  Nongroup  Rates  in  this  case. 
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adverse  experience  of  the  group  convertees,  since  conversion  was  a  privilege  of  group 
membership.  See  generally  Decision  on  1975  Nongroup  Rates  at  4-6. 

For  the  reasons  set  forth  below,  I  agree  with  the  SRB  and  the  AG  that  the  reasons  that 
supported  that  decision  when  made  remain  valid  today,  as  they  did  last  year.43    Further,  BCBS 
has  failed  to  make  a  sufficient  showing  that  its  evidence  introduced  this  year  warrants  a 
reconsideration  of  the  issue  decided  last  year.  To  the  extent  that  BCBS  has  renewed  legal 
arguments  that  were  advanced  last  year  and  rejected  in  the  Decision  on  1991  Nongroup  Rates, 
they  are  rejected  this  year  as  well.  As  I  have  ruled  with  respect  to  the  reserve  contribution  issue, 
if  a  party  wishes  to  seek  reconsideration  of  legal  rulings  made,  it  must  make  a  sufficient  showing 
that  circumstances  have  changed,  or  that  material  facts  were  not  considered  in  the  previous 
record.  BCBS  made  no  showing  in  this  hearing  that  either  of  these  circumstances  is  present 
here. 

3.      Scenario  1 

Last  year  BCBS  recommended  a  change  in  the  group  conversion  rate  calculation  that 
would  move  toward  rating  those  subscribers  based  on  their  own  experience.  BCBS  proposed 
phasing  out  the  group  conversion  subsidy  over  a  three  year  period  to  avoid  too  severe  a  rate 
increase.44  BCBS  acknowledges  that  last  year  I  found  unpersuasive  its  evidence  that  it  was 


43  The  evidence  in  this  year's  hearing  on  this  issue  was  much  less  extensive  than  that  of  last  year.  lam 
not  reconsidering  the  decision  made  last  year  on  last  year's  record.  As  I  noted  earlier,  BCBS  has 
appealed  the  portion  of  last  year's  decision  that  addressed  its  proposal  to  eliminate  the  group  conversion 
subsidy.  The  hearing  of  that  pending  appeal  provides  an  adequate  forum. 

44  BCBS  proposed  a  three-year  phase  out  of  the  group  conversion  subsidy,  by  increasing  the  rates  for 
group  conversion  subscribers  by  one  third  of  the  claimed  21  percent  pure  premium  differential  between 
group  conversion  subscribers  and  health  statement  subscribers.  Last  year  BCBS  proposed  the 
elimination  of  what  it  claimed  was  a  24  percent  differential  between  the  indicated  pure  premium, 
respectively  for  group  conversion  and  health  statement  subscribers,  by  increasing  the  premium  for  group 
conversion  subscribers  by  8  percent  during  each  of  the  next  three  years. 
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competitively  disadvantaged  by  having  to  charge  its  group  customers  a  group  conversion 
subsidy  for  all  of  the  excess  group  conversion  losses  over  health  statement  rates.  See  Decision 
on  1991  Nongroup  Rates  at  75-98.  In  presenting  the  proposal  again,  with  a  modification  of  the 
calculation  of  the  rate  applicable  for  the  phase-out  period,  it  claims  that  it  relies  on  last  year's 
evidence  as  well  as  evidence  supplied  by  the  AG's  witness,  Mr.  DeWeese. 

The  Intervenors  both  dispute  that  BCBS  has  presented  any  new  evidence  sufficient  to 
warrant  reconsideration  of  my  ruling  on  the  group  conversion  subsidy  issue  last  year,  or  to 
justify  the  elimination  of  the  group  conversion  subsidy.  The  SRB  argues  that  with  some  minor 
adjustments  in  methodology,  the  proposal  in  Scenario  1  is  identical  to  BCBS'  request  last  year 
which  was  explicitly  rejected.  It  points  out  that  BCBS  has  presented  the  same  arguments  in 
support  of  that  proposal  that  were  rejected  last  year.   The  AG  asserts  that  in  contrast  to  last 
year,  when  BCBS  submitted  extensive  and  detailed  testimony  in  support  of  its  assertions 
regarding  the  impact  of  forcing  its  group  business  to  bear  the  cost  of  the  subsidy,  this  year  in  its 
filing,  BCBS  simply  relied  on  mere  stereotyped  generalizations.   In  his  brief,  the  AG  analyzed 
the  new  evidence  specified  by  BCBS  as  supporting  the  request  for  reconsideration  of  elimination 
of  the  group  conversion  subsidy.  As  the  AG  points  out,  most  of  the  evidence  was  cumulative  of 
that  produced  last  year,  and  therefore  does  not  warrant  reconsideration  this  year.45 


45  The  AG  points  to  BCBS'  claimed  new  evidence  concerning  the  impact  of  COBRA,  and  BCBS' 
methodology  in  calculating  the  group  conversion  rates.   He  also  points  out  evidence  comparing  the 
subsidy  results  following  the  Decision  on  1975  Nongroup  Rates  and  the  subsidy  in  1991,  arguing  that 
since  the  group  conversion  subsidy  is  less  this  year  than  last  year,  such  new  evidence  cannot  be  more 
compelling. 

I  agree  with  both  the  AG  and  the  SRB  that  BCBS  attempts  to  relitigate  again  an  issue  that  was 
decided  last  year.  BCBS  contends  again  that  the  1986  federal  COBRA  statute  and  state  continuation  of 
coverage  laws  have  so  transformed  the  health  insurance  conversion  market  that  the  group  conversion 
subsidy  is  no  longer  justified  or  necessary.   As  the  Intervenors  argue,  this  is  simply  a  reiteration  of  the 
position  BCBS  argued  and  I  rejected  last  year,  made  without  new  evidence  to  support  it.  It  does  not  merit 
reconsideration. 
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a)      Comparison  to  Commercial  Group  Conversion 
Subsidies 

BCBS  renews  its  arguments  and  testimony  that  its  group  conversion  subsidy  is  different 
than  that  of  commercial  insurers,  and  as  a  result  it  suffers  an  unfair  competitive  disadvantage. 
This  year,  in  addition,  BCBS  relies  upon  a  study  Mr.  DeWeese  conducted  in  1991  of  conversion 
coverage  rating  practices  of  six  large  commercial  health  carriers.  Mr.  DeWeese  testified  that 
based  on  his  survey,  for  commercial  insurers'  larger  groups,  group  conversion  charges  are  made 
on  a  flat  fee  or  a  case-by  case  basis.  BCBS  argues  that  therefore  the  cost  of  each  specific 
conversion  is  known  to,  and  controlled  by,  the  group  sponsor.   BCBS  claims,  however,  that  it 
must  impose  a  general  charge  on  its  groups,  because  with  more  than  40,000  eligible  group 
conversion  subscribers,  only  a  general  charge  to  the  groups  can  collect  the  funds  necessary  to 
cover  the  convertees'  excess  losses  over  the  health  statement  rates.46  BCBS  acknowledged, 
however,  that  in  some  cases  such  as  smaller  groups,  Mr.  DeWeese  reported  that  these  groups 
would  have  an  allocated  charge  buried  in  their  overall  expenses.   BCBS  contends  that  these  flat 
commercial  charges  are  considerably  less  than  the  1  percent  charge  BCBS  imposes.  Therefore, 
it  claims,  even  in  those  situations  where  there  is  not  a  difference  in  the  way  in  which  the  group 
subsidy  is  charged  to  the  group  account,  BCBS  is  still  subject  to  a  competitive  disadvantage 
because  of  the  size  of  its  group  conversion  charge.    Mr.  DeWeese,  however,  suggested  that 
commercial  insurers'  charges,  although  explicitly  lower  than  1  percent,  may  be  increased  by 
implicit  amounts. 

BCBS  argues  with  regard  to  Mr.  DeWeese's  survey  that  group  convertees  in  every  case 
pay  higher  rates  than  the  rates  those  carriers  charge  to  their  underwritten  insureds,  whom  BCBS 


46  I  note  that  last  year,  Ms.  Rosenblatt  stated  BCBS  would  be  likely  to  charge  for  the  group  conversion 
subsidy  on  a  case  by  case  basis  in  the  future.  Decision  on  1991  Nongroup  Rates  at  83. 
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contends  are  comparable  to  health  statement  subscribers.    BCBS  claims  that  these  conversion 
rates  are  higher  even  after  adjusting  for  the  typically  less  rich  benefits  offered  to  the  convertees. 

Mr.  DeWeese  concluded,  referring  to  his  survey,  that, "...  all  the  [commercial] 
companies  surveyed  make  specific  charges  to  their  group  customers  to  offset  the  additional  cost 
of  conversion  coverage."  AG  Responsive  Filing,  p.  12.  BCBS  acknowledges  that  its  own 
witness,  Ms.  Rosenblatt,  admitted  that  commercial  competitors  made  some  subsidy  charge  to 
their  group  accounts.  BCBS  contends,  however,  that  the  issue  is  the  magnitude  of  BCBS' 
subsidy  charge  because  its  convertees  pay  only  health  statement  rates.47 

BCBS  argues  that  neither  Intervenor  adequately  addressed  its  argument  that  its  unique 
burden  is  based  on  the  requirement  that  group  conversion  rates  be  based  upon  the  experience  of 
heath  statement  subscribers  alone.  It  cites  Mr.  DeWeese's  study  as  offering  the  evidence  of  this 
fact,  since  it  showed  that  none  of  the  commercial  insurers  in  the  study  provided  group  convertee 
rates  that  were  the  same  as  their  underwritten  nongroup  rates.   BCBS  contends  that  Mr. 
DeWeese  stated  that  he  believed  that  it  was  appropriate  to  charge  group  convertees  what  he 
called  the  "normal  cost"  of  their  coverage,  based  on  the  mature  experience  of  such  subscribers, 
as  opposed  to  an  artificially  depressed  cost,  based  on  the  experience  of  health  statement 
subscribers  who  are  subject  to  waiting  period  and  pre-existing  condition  restrictions  that  reduce 
their  costs  below  such  "normal"  levels.  BCBS  argues  that  it  is  at  precisely  that  artificially 


47  The  AG  argues  that  BCBS'  reliance  on  Mr.  DeWeese's  testimony  concerning  his  survey  is  misplaced, 
since  it  provides  no  new  evidence  to  support  BCBS'  position.  The  AG  asserts  that  in  pertinent  part,  his 
study  found  that  commercial  groups  also  subsidize  their  group  conversion  subscribers,  although  to  a 
lesser  extent  He  argues  that  the  results  of  the  survey  cannot  support  BCBS'  position  because  the 
Commissioner  presumably  acted  last  year  under  the  assumption  that  commercial  groups  do  not  subsidize 
their  group  conversion  subscribers  at  all.  Therefore,  he  contends  the  study  can  only  operate  in  favor  of 
last  year's  order.   Although  I  note  that  last  year's  decision  acknowledged  that  some  commercial  insurers 
do  subsidize  conversions  to  some  extent,  I  agree  with  the  AG  that  the  survey  does  not  advance  BCBS' 
position.  See  Decision  on  1991  Nongroup  Rates  at  83. 
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depressed  cost  that  BCBS  must  currently  rate  its  group  conversion  subscribers,  under  the 
Decision  on  1975  Nongroup  Rates. 

BCBS  acknowledges  that  Mr.  DeWeese  testified  that  commercial  insurers  routinely 
charge  groups  for  the  benefit  of  having  conversion  rights  for  their  members.  It  claims,  however, 
that  the  existence  of  such  charges  does  not  put  commercial  carriers  and  BCBS  on  the  same 
competitive  footing,  since  in  the  case  of  the  commercial  companies,  the  convertees  bear  a 
portion  of  the  extra  losses,  while  BCBS  group  convertees  bear  none  of  their  own  excess  costs. 

BCBS  contends  that  Mr.  Lonsdale  did  not  disagree  with  Mr.  DeWeese's  conclusions 
from  his  survey,  and  also  agreed  that  BCBS  is  the  only  insurer  in  Massachusetts  required  to  use 
health  statement  (or  underwritten)  experience  to  set  its  group  conversion  rates.   It  argues  that 
Mr.  DeWeese's  testimony,  confirmed  by  Mr.  Lonsdale,  demonstrates  that  the  Division's 
requirement  that  BCBS  rate  group  conversion  coverage  at  the  same  level  as  health  statement 
coverage  is  contrary  to  the  insurance  industry  practices.  Therefore,  it  argues  that  it  is  uniquely 
subjected  to  this  requirement,  and  consequently  disadvantaged  in  its  competition  with 
commercial  carriers  and  HMOs  that  are  not  obligated  to  operate  with  such  extra  costs. 

While  agreeing  that  Mr.  DeWeese  testified  that  he  had  "trouble"  with  BCBS'  proposal  to 
eliminate  the  group  conversion  charge  in  its  entirety,  BCBS  contends  he  did  not  oppose 
permitting  BCBS  to  use  the  practices  of  commercial  carriers,  which  impose  on  their  group 
convertees  at  least  the  normal  cost  of  their  own  coverage.     BCBS  therefore  argues  that  with 
the  support  of  Mr.  DeWeese's  evidence,  the  justification  for  the  change  in  the  current  rating  of 
group  conversion  coverages  is  substantial. 

The  SRB  disagrees,  arguing  that  BCBS  has  mischaracterized  Mr.  DeWeese's  testimony, 
which  stated: 

...  an  example  of  a  normal  level  might  be  the  level  of  costs  that 
might  be  experienced  by  a  group  of  people  who  were  not 
convertees,  and  these  would  be  people  who  are  able  to  obtain 
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coverage  in  some  other  way,  be  it  Health  Statement,  individual 
underwriting,  whatever  the  other  group  is  that  is  getting  coverage. 

Tr.  8:42-43.  Mr.  DeWeese  also  testified  that: 

If  conversion  is  ...  supposed  to  be  a  benefit  to  people  who  lose 
group  coverage,  it  seems  reasonable  to  me  that  the  additional  cost 
over  a  normal  level  of  cost  should  be  borne  not  by  convertees  but 
by  the  groups  from  which  they  come.  This  is  consistent  with  the 
handling  of  conversions  at  commercial  companies. 

AG  Responsive  Filing,  p.  12.  Therefore  the  SRB  argues  that  Mr.  DeWeese's  statements  support 
the  view  that  group  members  continue  to  subsidize  all  convertees  at  depressed  rates.    The  SRB 
argues  that  Mr.  DeWeese  opposes  both  of  BCBS'  proposed  changes  in  the  group  conversion 
subsidy,  and  asserts  that  the  opinions  of  Mr.  Lonsdale  and  Ms.  Kane  were  consistent  with  this 
view. 

The  SRB  and  the  AG  dispute  BCBS'  emphasis  on  the  distinctions  between  the  types  of 
subsidies  in  the  commercial  arena  and  the  BCBS  subsidy.  The  SRB  acknowledges  that 
commercial  convertees  typically  pay  more  for  their  policies  than  do  comparable  BCBS 
convertees.  However,  it  argues  BCBS  ignores  the  import  of  Mr.  DeWeese's  survey  that  all 
companies  surveyed  charge  their  group  customers  to  offset  the  additional  cost  of  conversion 
coverage;  and  that  even  with  the  subsidy,  surveyed  companies  continued  to  lose  money  on  their 
conversion  products. 

The  SRB  also  points  out  that  on  cross-examination,  Ms.  Rosenblatt  stated  that  HMOs 
and  commercial  insurers  offer  their  own  subsidized  group  conversion  products.    It  asserts  that 
Mr.  DeWeese  stated  that  group  conversion  is  a  benefit  extended  under  group  policies  by  law. 
The  SRB  also  disputes  that  BCBS  suffers  unfair  disadvantage,  noting  that  Mr.  DeWeese's 
survey  showed  that  all  of  the  carriers  surveyed  lost  money  on  their  conversion  offerings,  with 
loss  ratios  ranging  from  100  to  200  percent  of  premium  even  after  considering  changes  made  to 
commercial  group  plans.  Therefore,  Mr.  DeWeese  stated,  these  companies  are  subsidizing 
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conversion  benefits  out  of  their  general  group  reserves.  The  SRB  points  out  that  Mr.  DeWeese 
stated  that: 

...  experience  under  conversion  plans  at  commercial  companies 
may  be  relatively  worse  than  for  Blue  Cross  and  Blue  Shield 
because  convertees  at  commercial  companies  are  almost  always 
really  sick. 

AG  Responsive  Filing,  p.  13. 

The  AG  disputes  BCBS'  contention  that  the  subsidy  charge  factored  into  group  policies 
poses  a  great  burden  on  BCBS1  competitive  position  against  commercial  carriers.  He  argues 
that  even  though  Mr.  DeWeese's  survey  showed  that  the  explicit  subsidy  of  commercial  groups 
is  less  than  the  1  percent  subsidy  BCBS  factors  into  group  premiums,  an  additional  subsidy  can 
be  implied  from  the  fact  that  loss  ratios  for  commercial  nongroup  policies  average  130  percent 
According  to  Mr.  DeWeese,  this  30  percent  excess  of  losses  over  premiums  must  be  subsidized 
by  the  group  business. 

The  AG  also  contends  that  BCBS1  competitive  position  in  the  group  market  is  not 
affected  by  the  1  percent  assessment  BCBS  levies  on  group  premiums  to  subsidize  the  group 
conversion  experience.    He  notes  that,  according  to  Ms.  Rosenblatt,  HMOs  are  BCBS'  major 
competitors  in  the  group  market  He  argues  that  since  there  is  a  100  percent  premium 
differential  between  comparable  HMOs  and  BCBS'  group  policies,  a  1  percent  subsidy  charge  to 
group  policies  is  inconsequential,  and  cannot  affect  BCBS'  competitive  position  against  HMOs. 
The  AG  points  out  that  Ms.  Rosenblatt  admitted  that  if  the  subsidy  were  eliminated,  a  $100.00 
HMO  policy  which  currently  competes  against  a  $200.00  BCBS  policy,  would  then  compete 
against  a  $198.00  policy. 

The  AG  also  argues  that  BCBS  ignores  the  competitive  edge  it  has  over  commercial 
carriers  by  virtue  of  being  exempt  from  the  payment  of  certain  taxes  that  commercial  carriers 
pay.  The  SRB  states  that  BCBS  receives  a  number  of  statutory  benefits  which  currently  are 
unavailable  to  its  commercial  competitors.  It  points  out  that  both  BCBS'  group  and  nongroup 
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products  are  exempt  from  the  2.28  percent  insurance  premium  tax  paid  by  commercial 
companies,  and  the  1  percent  investment  income  tax  levied  on  other  domestic  commercial 
carriers.  Additionally,  it  states  that  BCBS  is  fully  exempt  from  state  income  tax  liability  and 
from  state  insurance  licensing  and  filing  fees  which  are  currently  paid  by  commercial  insurers. 
It  notes  that  according  to  Ms.  Kane,  BCBS  recently  achieved  a  3  year  corporate  savings  totaling 
over  $96  million  through  its  premium  tax  exemption  alone.  Both  Intervenors  point  out  that 
BCBS'  premium  tax  break  alone  exceeds  the  total  nongroup  subsidy  BCBS  group  subscribers 
paid  over  the  period  from  1989  through  1991  by  over  $10  million.    The  AG  also  states  that 
BCBS  overlooks  the  fact  that  commercial  carriers  must  factor  into  their  premiums  a  profit 
margin  for  shareholders  which  is  inapplicable  to  BCBS  as  a  nonprofit  entity. 

The  SRB  argues  that  BCBS,  despite  the  tax  advantages  it  has  enjoyed  over  the  years  as  a 
not  for  profit  corporation,  has  long  complained  that  it  has  been  singled  out  to  carry  a  heavy 
group  conversion  subsidy  burden  with  which  its  competition  has  not  had  to  contend.  However, 
the  SRB  notes  that  Mr.  DeWeese's  study  shows  that  many  of  BCBS'  fully  taxed  commercial 
competitors  voluntarily  subsidize  a  portion  of  their  own  convertees'  premium  costs.  Therefore, 
it  contends  that  BCBS'  argument  that  it  needs  to  be  treated  the  same  as  the  rest  of  the  insurance 
market  is  unpersuasive. 

BCBS  disputes  the  AG's  contention  that  BCBS  maintains  an  advantage  over  its 
competitors  due  to  their  liability  for  premium  taxes.  It  asserts  that  the  AG  apparently  overlooks 
the  fact  that  HMOs,  the  principal  current  competition  for  BCBS,  and  commercial  insurers 
writing  administrative  services  only  and  cost-plus  contracts  (as  opposed  to  traditional  insurance 
contracts),  are  not  subject  to  premium  taxes  either.   This  argument  was  made  and  rejected  last 
year.  BCBS  has  added  no  new  evidence  on  this  point 

On  the  difference  between  the  group  conversion  subsidies  offered  by  commercial  insurers 
and  the  form  of  the  subsidy  BCBS  is  required  to  maintain  for  the  nongroup  population,  BCBS 
has  failed  to  introduce  material  new  evidence  to  warrant  reconsideration  of  this  issue.  As  the 
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Interveners  point  out,  there  was  evidence  of  the  different  circumstances  in  the  record  last  year. 
Mr.  DeWeese's  survey  shows  that  BCBS  is  not  the  only  insurer  to  sustain  losses  from  offering 
the  group  conversion  subsidy;  rather  commercial  insurers  sustain  losses  as  a  result  of  their 
voluntary  decision  to  offer  this  benefit  to  group  subscribers. 

Based  on  this  record,  BCBS  has  introduced  nothing  to  persuade  me  to  set  aside  the 
ruling  made  last  year.  The  new  evidence  represented  by  Mr.  DeWeese's  survey  does  not  make 
BCBS'  case  more  compelling  this  year.  I  note  that  last  year's  record  included  evidence  that 
BCBS  did  not  have  as  much  freedom  as  commercial  insurers  in  operating  a  group  conversion 
subsidy.  My  ruling  last  year  was  made  with  the  full  understanding  that  BCBS  was  subject  to 
more  constraints  than  its  competitors.  However,  as  the  insurer  of  last  resort,  and  a  not  for  profit 
corporation,  BCBS  is  not  subject  to  the  same  rules  as  commercial  companies.  Therefore  the 
record  this  year  does  not  demonstrate  any  materially  greater  disadvantage  to  BCBS  compared  to 
commercial  insurers  as  a  result  of  the  group  conversion  subsidy.  Accordingly,  this  evidence 
affords  no  basis  to  disturb  last  year's  decision. 

b)     BCBS'  Market  Share 

BCBS  renews  another  argument  made  last  year,  that  its  share  of  the  group  market 
continues  to  decline  as  a  result  of  its  obligation  to  fund  the  group  conversion  subsidy  through  its 
group  business.    Again  BCBS  has  not  presented  adequate  new  evidence  to  warrant  either 
reconsideration  or  a  different  result 

The  SRB  points  out  that  both  Mr.  Lonsdale  and  Ms.  Kane  testified  that  BCBS  maintains 
a  considerable  share  of  the  group  market  which  allows  it  to  enjoy  a  competitive  advantage  over 
even  its  largest  competitors.    Additionally,  the  SRB  argues  that  BCBS'  market  share  is 
considerable  and  growing.  It  points  out  that  according  to  Ms.  Rosenblatt,  BCBS'  chief  actuary, 
BCBS'  planned  merger  with  Bay  State  Health  Care  HMO  has  increased  BCBS'  share  of  the 
group  market  by  5  to  10  percent,  to  approximately  40  percent.    It  disputes  BCBS'  contention 
that  the  spread  of  the  subsidy  burden  over  a  smaller  number  of  group  subscribers  is  an  increasing 
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financial  drain  on  a  shrinking  group  business,  arguing  that  its  share  of  the  total  health  insurance 
market  is  considerable,  and  even  increasing  as  a  result  of  the  Bay  State  merger. 

The  SRB  disputes  BCBS'  contention  that  its  group  business  is  disadvantaged  in  relation 
to  competitors'  HMO  products  because  of  the  group  conversion  subsidy.  The  SRB  suggests 
that  it  is  more  likely  that  the  growing  competitiveness  of  HMOs  which  receive  some,  but  not  all, 
of  the  tax  advantages  enjoyed  by  BCBS  may  be  based  on  other  factors.    The  SRB  points  out 
that  Ms.  Kane  testified  that: 

Notwithstanding  [BCBS!  competitive  advantage,  it  is 
instructive  to  observe  that  the  Blue  Cross-sponsored  HMO  plans 
have  failed  to  grow  as  rapidly  as  some  of  their  competitors.... 
This  is  true  despite  years  of  direct  operating  subsidies  to  its  HMO 
business  from  the  traditional  group  business.  The  HMO  business 
was  nojt  subsidizing  non- group;  rather,  it  had  a  cumulative 
negative  net  worth  of  nearly  $25  million  as  of  January,  1992.... 

AG  Responsive  Filing,  pp.  27-28.  (Emphasis  in  original.)   Therefore,  the  SRB  argues  that 
BCBS'  declining  market  share  and  the  effect  on  its  ability  to  compete  in  the  group  market  are 
based  on  factors  having  nothing  to  do  with  the  group  conversion  subsidy.  It  agrees  with  Ms. 
Kane's  suggestion  that  one  reason  for  the  decline  in  BCBS'  market  share  may  be  its 
administrative  structure,  noting  that  between  1984  and  1991,  BCBS'  administrative  expenses 
grew  by  an  average  of  7  percent  annually  while  membership  declined  an  average  of  7  percent  per 
year.   The  SRB  notes  that  Mr.  DeWeese,  Mr.  Lonsdale  and  Ms.  Kane  all  explicitly  rejected 
BCBS'  claim  that  the  conversion  subsidy  has  driven  BCBS  into  an  uncompetitive  group  market 
position. 

The  SRB  finally  notes  that  BCBS'  proposal  runs  counter  to  the  Division's  long-standing 
ruling  on  this  issue  made  in  1975  and  built  on  broad  public  policy  considerations.  It  notes 
further  that  when  originally  mandated,  the  subsidy  was  not  directed  at  actuarial  trends  or 
corporate  competitiveness.  It  points  out  that  while  BCBS  may  have  held  a  larger  share  of  the 
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total  health  care  market  at  the  time  the  group  conversion  subsidy  was  first  implemented,  it  was 
in  a  poorer  overall  financial  condition,  citing  the  Decision  on  1975  Nongroup  Rates  at  5: 

Blue  Cross  reserves  have  already  fallen  below  the  $12  million 
mark  once  set  by  this  department  as  the  minimum  safe  level.  It 
projects  a  reserve  level  near  zero  for  later  this  year. 

Therefore,  the  SRB  argues,  in  1975,  the  Commissioner  did  not  regard  BCBS'  overall  financial 
strength  at  a  given  point  in  time  as  the  key  determinant  on  questions  of  rating  equity. 

Additionally  the  SRB  argues  that  current  economic  considerations  further  cut  in  favor  of 
sustaining  the  group  conversion  subsidy.  It  contends  that  when  decision  makers  in  other  arenas 
seek  to  lighten  the  impact  of  an  economic  downturn  through  mechanisms  such  as  unemployment 
benefit  extensions,  it  is  a  particularly  inopportune  time  to  impose  another  burden  on  those  who, 
often  through  no  fault  of  their  own,  find  themselves  without  employment  and  increasingly 
dependent  on  subsidized  health  insurance.  Accordingly,  it  argues,  the  legal  basis  for  the  group 
conversion  subsidy  is  as  strong  today  as  when  it  was  written  in  1975,  and  it  requests  that  the 
proposal  to  eliminate  the  subsidy  be  denied. 

I  agree  with  the  Intervenors  that  BCBS  has  failed  to  show  a  causal  connection  between 
any  perceived  reduction  in  its  market  share  and  the  existence  of  the  group  conversion  subsidy. 
Accordingly,  on  this  record,  BCBS  has  failed  to  demonstrate  that  the  new  evidence  it  introduced 
this  year  warrants  a  reconsideration  of  last  year's  decision  or  a  different  result 

c)      BCBS'  Modification  of  its  Proposed  Phase  out 
Calculation 

BCBS  argues  that  its  proposed  calculation  to  phase  out  the  group  conversion  subsidy 
this  year  responded  to  my  criticisms  in  last  year's  decision  concerning  BCBS*  determination  of 
the  extra  cost  of  group  conversion  coverage  over  that  of  health  statement  coverage.  Decision 
on  1991  Nongroup  Rates  at  100-104.  It  contends  that  this  year  it  has  provided  "a  more  precise 
determination  of  the  group  conversion  experience  to  evaluate  the  differential  between  the 
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experience  of  the  group  conversion  and  health  statement  populations,"  quoting  the  Decision  on 
1991  Nongroup  Rates  at  103-104. 

BCBS  asserts  that  it  completed  a  full  independent  calculation  of  group  conversion  rates 
based  upon  projections  from  the  experience  of  group  conversion  subscribers  alone,  and 
determined  that  the  ratio  of  group  conversion  to  health  statement  rates  in  the  rating  period 
would  be  measured  by  a  factor  of  1.207,  compared  to  the  factor  of  1.24  used  last  year.   Neither 
Intervenor  objected  to  this  calculation  of  the  group  conversion  rate  levels.   BCBS  states  that 
although  this  calculation  did  not  provide  any  evidence  that  the  first-step  differential  proposed 
last  year  would  have  resulted  in  excessive  charges,  it  decided,  in  keeping  with  last  year's 
proposal,  to  plan  to  implement  only  a  third  of  the  difference,  or  a  7  percent  differential,  this  year. 

Since  I  am  not  approving  the  elimination  of  the  group  conversion  subsidy,  I  will  not 
approve  the  calculation  submitted  by  BCBS.  I  note,  however,  that  on  this  record  it  appears  that 
BCBS  adequately  responded  to  the  criticisms  in  last  year's  decision  about  the  methodology  of 
phasing  out  the  subsidy,  were  such  a  plan  approved. 

4.      Scenario  2  ~  BCBS'  Response  to  Suggestion  in  Last  Year's 
Decision 

BCBS  asserts  that  the  Scenario  2  contained  in  its  filing  this  year  is  in  response  to  the 
suggestion  made  in  last  year's  decision  that  BCBS  might  consider  a  change  in  the  rating  of  group 
conversion  coverages  so  that  the  subscribers  who  remain  in  the  nongroup  population  for  an 
extended  period  of  time  share  the  responsibility  for  the  additional  cost  of  their  coverage. 
Decision  on  1991  Nongroup  Rates  at  98-99.  In  Scenario  2,  BCBS  proposed  that  the  subsidy 
from  groups  would  only  apply  to  the  experience  of  group  convertees  in  the  first  three  years  of 
their  group  conversion  coverage.  It  states  that  the  result  of  that  change  would  be  to  move  the 
experience  of  the  group  conversion  subscribers  with  over  three  years'  experience  into  the  health 
statement  pool.  Since,  it  claims,  that  experience  remains  worse  than  the  experience  of  the  health 
statement  subscribers,  the  result  is  an  implicit  subsidy  from  the  health  statement  subscribers  as 
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well  as  from  the  groups  themselves.  Under  this  scenario,  the  group  conversion  subsidy  would 
be  reduced  by  the  amount  of  the  subsidy  from  the  health  statement  subscribers  and  the  increased 
contribution  from  group  conversion  subscribers. 

BCBS  states  that  it  made  the  necessary  calculations  to  follow  the  invitation  in  last  year's 
decision,  even  though  it  expressly  does  not  recommend  adoption  of  this  approach.48  Since  both 
Mr.  DeWeese  and  Mr.  Lonsdale  also  recommend  against  the  adoption  of  this  proposal,  there  is 
unanimous  opposition  to  it.    BCBS  argues  that  while  this  suggested  change  is  not  supported  in 
the  record,  the  need  for  some  change  in  the  rating  of  the  group  conversion  coverages  is  fully 
supported. 

The  SRB  notes  that  Scenario  2,  as  proposed  by  BCBS,  calls  for  the  elimination  of  the 
subsidy  for  those  convertees  enrolled  for  three  years  or  more,  and  combining  the  experience  of 
these  individuals  with  the  experience  of  health  statement  subscribers.   The  SRB  asserts  that  this 
proposal  would  result  in  an  additional  $9  million  in  premium  costs  to  longer  duration  convertees 
in  the  first  year  alone.    The  SRB  notes  that  BCBS  does  not  recommend  this  proposal  because  it 
objects  to  a  methodology  which  would  necessarily  equalize  health  statement  and  conversion 
rates,  and  because  combining  the  experience  of  the  two  pools  would  cause  further  increases  in 
already  uncompetitive  health  statement  rates. 

The  AG  states  that  this  year's  record  clearly  demonstrates  that  the  disparate  claims 
experience  of  the  two  populations  continues.  He  notes  that  both  he  and  BCBS  agree  with  the 
Commissioner's  conclusion  in  the  Decision  on  1975  Nongroup  Rates  that  merging  the  claims 
experience  of  group  conversion  and  health  statement  subscribers  is  inequitable  to  health 


48  Although  BCBS  appears  to  suggest  that  it  was  encouraged  to  submit  this  alternate  scenario,  I  note  that 
no  request  or  requirement  for  such  a  submission  was  made  in  last  year's  decision.  See  Decision  on  1991 
Nongroup  Rates  at  99. 
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statement  subscribers.  He  adds  that  presumably  the  SRB  agrees  as  well,  since  it  opposes 
elimination  of  the  subsidy.    As  the  SRB  notes,  in  the  Decision  on  1975  Nongroup  Rates,  the 
Commissioner  expressed  this  very  concern  as  one  of  the  bases  for  originally  establishing  the 
group  conversion  subsidy.  Id.  at  5.   The  AG  also  argues  that  the  inclusion  of  Scenario  2  does 
not  constitute  new  evidence  on  which  a  decision  reversing  the  position  of  the  Division  on  this 
issue  can  be  based;  rather  he  argues  that  the  viability  of  Scenario  2  is  dependent  on  the  fate  of 
the  issue  of  whether  the  subsidy  should  be  eliminated  at  all. 

On  this  record,  I  have  no  choice  but  to  disapprove  the  proposal  submitted  by  BCBS  as 
Scenario  2,  as  no  party  recommends  it  I  disagree  with  BCBS  that  it  has  justified  the  need  for 
the  elimination  or  modification  of  a  group  conversion  subsidy.  Rather,  I  agree  with  the 
Intervenors  that  previous  decisions  favoring  this  subsidy  should  be  left  undisturbed  and  the 
group  conversion  subsidy  should  be  retained  in  its  present  configuration  for  this  rate  year. 

In  view  of  the  rejection  by  all  parties  of  the  invitation  to  BCBS  to  propose  Scenario  2 
this  year,  it  is  important  to  point  out  that  the  Division  is  committed  to  working  with  BCBS  and 
the  Intervenors  to  resolve  BCBS*  and  the  other  parties'  concerns  about  the  group  conversion 
subsidy.  In  particular,  the  Division  is  willing  to  work  with  the  parties  before  the  next  rate  filing 
to  address  the  possibility  of  modifying  or  phasing  out  this  subsidy  over  the  next  several  years 
through  an  equitable  mechanism. 

F.      Charge  to  Nongroup  for  BCBS'  Charitable  Contributions 

The  SRB  argues  that  BCBS  has  inappropriately  included  in  the  rates  approximately 
$2,400  for  contributions  to  charitable  organizations.  It  concedes  that  the  amount  involved  is 
minuscule,  but  argues  that  in  principle,  nongroup  subscribers  should  not  be  forced  to  make  any 
contributions  to  charitable  organizations  through  their  rates.  The  SRB  also  suggests  that  since 
BCBS,  as  a  not-for-profit  corporation,  does  not  realize  any  tax  benefits  from  these 
contributions,  there  can  be  no  financial  advantage  to  it  for  making  these  contributions,  and  it  is 
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particularly  inappropriate  to  charge  these  contributions  in  the  nongroup  rates  in  light  of  the  size 
of  the  requested  rate  increase  this  year. 

The  SRB  goes  on  to  propose  that  BCBS  use  such  funds  to  set  up  a  charitable 
organization  to  assist  nongroup  subscribers  for  whom  the  affordability  of  coverage  is  a  concern, 
recommending  that  BCBS  spend  the  approximately  $54,000  which  BCBS  stated  it  contributed 
as  a  whole  to  charitable  organizations  in  1991  to  establish  such  a  program.49 

BCBS  responds  in  its  reply  brief  that  the  SRB  had  not  listed  this  issue  in  its  statement  of 
issues,  and  is  precluded  from  advancing  it  at  this  time.  BCBS  argues  further  that  the  $2,400  in 
charitable  contributions  is  immaterial  to  the  rate,  complaining  that  the  SRB  is  attempting  to 
"micro  manage"  BCBS'  affairs  in  a  manner  inconsistent  with  the  range  of  reasonableness  test 

I  agree  with  BCBS  that  the  SRB  did  not  raise  this  issue  in  either  its  Responsive  or 
Surrebuttal  Filings,  although  the  SRB  did  obtain  this  information  from  BCBS  in  discovery 
during  the  course  of  this  hearing.  Given  the  minuscule  size  of  the  contribution  included  in  the 
rate  and  the  fact  that  the  SRB  did  not  put  BCBS  on  notice  that  this  would  be  an  issue  this  year,  I 


49  The  SRB  requested  the  total  dollar  amount  of  charitable  contributions  made  by  BCBS  in  1991  during 
the  course  of  the  hearing,  and  BCBS  objected  to  the  request  on  the  grounds  of  relevance  and  the 
confidentiality  of  information  relating  to  its  group  business.    I  allowed  the  SRB's  request.  BCBS 
acknowledged  during  the  hearing  that  its  objection  to  the  information  on  the  ground  of  confidentiality  was 
not  based  on  the  confidential  nature  of  the  information  regarding  its  charitable  contributions,  or  a  concern 
that  BCBS'  competitive  position  would  be  damaged.  Rather  it  was  made  to  be  consistent  with  its  general 
position  that  information  relating  to  BCBS'  group  business  is  confidential  and  commercially  privileged.    I 
do  not  agree  that  BCBS  has  an  across-the-board  exemption  from  producing  information  relating  to  its 
group  business  in  these  hearings.  While  certain  data  relating  to  certain  group  contracts  may  indeed  be 
confidential,  aggregate  information  is  not  likely  to  raise  the  same  concerns,  and  may,  indeed,  be  relevant 
to  nongroup  rate  issues.  Furthermore,  I  do  not  consider  this  information  irrelevant.  The  amount  of 
BCBS'  total  charitable  contributions  is  relevant  to  compare  to  the  amount  charged  to  nongroup 
subscribers.    Additionally,  both  BCBS  and  the  Intervenors  have  addressed  the  financial  health  of  BCBS 
as  a  whole  or  of  the  group  business  when  it  furthered  their  arguments.  BCBS  has  done  so,  for  example  in 
raising  the  effect  of  the  group  conversion  subsidy  on  its  group  business,  or  the  reserve  contribution  levels 
on  the  company's  overall  financial  condition. 
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will  not  disapprove  the  rates  on  this  basis.  I  am  mindful,  however,  that  BCBS  has  a  mandate  "to 
serve  the  purpose  of  low  cost  medical  service  by  furnishing  insurance  ...  free  of  the  burden  of 
profit  and  taxes,"  while  the  plan  must  be  actuarially  sound  with  reasonable  administrative  costs. 
See  Massachusetts  Medical  Service  v.  Commissioner  of  Insurance,  344  Mass.  335,  338  (1962). 
As  a  part  of  this  responsibility,  BCBS  should  only  include  in  its  rates  those  administrative 
expenses  that  are  properly  attributable  to  providing  nongroup  coverage  or  that  offer  a  benefit  to 
nongroup  subscribers.  The  record  does  not  indicate  whether  nongroup  subscribers  derive  any 
benefit  from  BCBS'  charitable  contributions  charged  in  their  rates.   Therefore,  in  any  future  rate 
filing,  BCBS  may  be  required  to  identify  any  charitable  contributions  included  in  nongroup  rates 
and  to  provide  an  explanation  of  the  basis  for  including  them  as  expenses.50 

With  respect  to  the  SRB's  proposal  that  BCBS  set  up  a  fund  to  assist  nongroup 
subscribers,  I  agree  with  BCBS  that  it  is  not  my  role  to  dictate  such  a  program.  Additionally, 
the  record  is  inadequate  for  me  to  make  any  finding  or  determination  on  the  appropriateness  of 
such  a  proposal.  Accordingly,  I  will  not  adopt  the  suggestion. 


50  I  also  note  that  this  year  there  was  much  public  concern  expressed  in  the  hearing  about  certain 
bonuses  paid  to  BCBS'  executive  management  employees.  BCBS'  witnesses  testified  in  this  proceeding 
that  these  bonuses  were  not  included  in  the  nongroup  rates.  While  BCBS  may  choose  to  incur  certain 
expenses  or  to  pay  an  unreasonably  large  amount  for  certain  expenses,  the  decision  to  pass  those 
expenses  on  to  the  nongroup  subscribers  must  be  reasonably  related  to  the  purpose  of  offering  the 
nongroup  product 
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HI.  COST  CONTAINMENT 


A.     Introduction 

Under  Chapter  199  of  the  Acts  of  1984,  G.L.  c.  176A,  §§  6  and  10  and  G.L.  c.  176B,  § 
4,  nongroup  rates  cannot  be  approved  unless  BCBS'  utilization  review  and  cost  containment 
activities  for  nongroup  members  are  found  to  be  acceptable.  The  burden  is  on  BCBS  to  make 
an  affirmative  showing  on  which  to  base  such  a  finding. 

Prior  Medex  and  nongroup  rate  decisions  by  the  Division  have  developed  the  standards 
applicable  to  this  determination.  Although  BCBS  is  not  expected  to  adopt  every  conceivable 
cost  containment  measure,  the  soundness,  scope,  and  adequacy  of  BCBS'  activities  must  be 
judged  and  the  specific  techniques  used  by  BCBS  must  be  found  acceptable  to  prevent 
reimbursement  for  inappropriate  services.  In  the  Decision  on  1985  Nongroup  Rates,  the 
Commissioner  described  the  Chapter  199  standard: 

The  standard  of  acceptability  requires  that  I  judge  the  soundness, 
scope  and  adequacy  of  BC/BS  utilization  review  and  cost 
containment  activities.  It  is  not  sufficient  that  BC/BS  demonstrate 
that  their  programs  have  had  or  will  have  an  impact  on  preventing 
reimbursement  for  unnecessary  medical  care.  I  must  also  find 
acceptable  the  specific  techniques  being  used  by  BC/BS  to 
prevent  reimbursement  for  inappropriate  services.  Some 
techniques  would  be  clearly  unacceptable  ....  To  meet  the 
standard  of  acceptability,  the  utilization  review  and  cost 
containment  techniques  used  by  BC/BS  must  result  in  genuine 
cost  containment  and  not  simply  cost  transfer. 

The  acceptability  of  BC/BS  programs  must  also  be  judged  by 
looking  at  both  the  extent  of  reimbursement  of  unnecessary 
services  and  the  range  of  available  utilization  review  and  cost 
containment  techniques.  The  scope  and  results  of  BCBS 
programs  must  be  measured  against  the  opportunities  which  exist 
for  improvement 

Decision  on  1985  Nongroup  Rates  at  3-4.  Quoting  from  the  Decision  on  1984  Medex  Rates, 
the  Commissioner  also  noted  that,  "[w]hile  BC/BS  cannot  be  expected  to  adopt  every 
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conceivable  cost  containment  measure,"  nongroup  subscribers  "have  a  right  to  expect  that  every 
reasonable  effort  will  be  made  on  their  behalf."  Id.  at  5. 

Chapter  199  requires  that  cost  containment  and  utilization  review  programs  of  BCBS  be 
judged  not  only  for  their  impact  on  the  cost  of  health  care,  but  also  on  their  soundness,  scope 
and  adequacy.  Although  Chapter  199  does  not  permit  me  to  dictate  specific  features  of  BCBS' 
cost  containment  programs,  the  appropriateness  of  the  cost  containment  program  bears  directly 
on  the  question  of  the  reasonableness  of  the  rates.  In  determining  acceptability,  my  review  of 
the  scope  and  results  of  BCBS'  cost  containment  and  utilization  review  programs  must  be 
measured  against  the  opportunities  which  exist  for  improvement  and  the  range  of  available 
techniques.  For  example,  BCBS  is  expected  to  be  familiar  with  industry  utilization  review  and 
cost  containment  standards  and  practices.  Over  time,  BCBS  is  expected  to  implement  new 
programs  and  improve  existing  ones.  Although  I  will  recognize  the  existence  of  demonstrated 
constraints  which  may  limit  its  activities,  BCBS  is  expected  to  make  a  timely  and  reasonable 
effort  to  eliminate  such  impediments.  BCBS  is  expected  to  examine  changes  in  utilization 
patterns,  health  care  costs,  and  its  cost  containment  programs  in  an  effort  to  modify  its  programs 
to  develop  means  of  containing  costs. 

The  AG  and  the  SRB  both  contend  that  the  rate  request  should  be  denied  on  the  ground 
that  BCBS'  cost  containment  efforts  are  inadequate.  They  both  challenge  the  adequacy  of 
BCBS'  cost  containment  in  particular  areas  and  criticize  specific  utilization  review  programs.  In 
addition,  both  take  the  position  that  cost  containment  inadequacies  require  that  elements  of  the 
proposed  rates  be  disapproved  or  reduced.   They  also  both  argue  that  BCBS  has  not  responded 
to  my  directive  last  year  that  BCBS  undertake  a  comprehensive  re-evaluation  of  its  nongroup 
program  for  the  purpose  of  improving  cost  containment  Decision  on  1991  Nongroup  Rates  at 
118. 


Decision  on  1992  Nongroup  Rates  Page  80 

Docket  No.  G  92-12 


B.     Effect  of  Finding  of  Unacceptable  Cost  Containment  Programs  on  the 
Reasonableness  of  Proposed  Rates 

This  year,  I  have  asked  the  parties  to  brief  the  question  whether  Chapter  199  permits  the 
Commissioner  to  consider  the  reasonableness  of  rate  adjustments  to  account  for  failings  in 
BCBS'  cost  containment  programs.  The  purpose  of  ruling  on  the  reasonableness  of  such  an 
adjustment  would  be  to  determine  the  reasonable  reduction  in  the  rate  level  proposed  to  derive 
the  rate  level  BCBS  should  have  been  able  to  achieve  had  it  effective  utilization  review  and  cost 
containment  programs  in  place,  and  had  it  applied  appropriate  resulting  savings  to  the  rates. 
Under  Chapter  199,  the  Commissioner  may  only  grant  a  requested  rate  increase  if  she 
determines  that  BCBS1  utilization  review  and  other  programs  to  eliminate  reimbursement  for 
medically  unnecessary  services  are  adequate.  G.L.  c.  176A,  §  6,  c.  176B,  §  4.  Conversely,  in 
the  past  if  a  commissioner  found  BCBS'  cost  containment  programs  to  be  inadequate,  he  denied 
the  requested  rate  increase  in  its  entirety.  See,  e.g.,  Decision  on  1985  Nongroup  Rates  at  2,  63. 

The  SRB  requests  that  I  require  BCBS  to  make  a  specific  rate  level  adjustment  to 
account  for  inadequate  cost  containment  activities,  even  if  I  do  not  determine  that  overall  BCBS' 
cost  containment  programs  are  inadequate.  It  argues  that  the  Commissioner  has  ample  authority 
to  make  such  an  adjustment,  citing  Massachusetts  Automobile  Rating  and  Accident  Prevention 
Bureau  v.  Commissioner  of  Insurance,  401  Mass.  282,  298-300  (1987)  (the  MARB  decision), 
for  the  proposition  that  the  Commissioner  should  make  a  normative  rate  adjustment  if  she  finds, 
based  on  substantial  evidence,  that  claim  payments  are  excessive  and  that  the  excess  is  due  to 
the  failure  of  the  insurer  to  exercise  adequate  controls.  Id.  at  299.    The  SRB  contends  that  the 
Commissioner's  authority  to  make  a  specific  normative  rate  adjustment  in  setting  motor  vehicle 
rates  is  based  on  the  requirement  in  G.L.  c.  175,  §  1 13B  to  set  rates  that  are  not  "excessive."  It 
notes  that  the  Supreme  Judicial  Court  in  the  MARB  decision  determined  that  the  excess  costs 
within  the  control  of  automobile  insurers  should  not  be  borne  by  the  policyholders.  Id.  at  300- 
301. 
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The  SRB  posits  that  since  G.L.  c.  176A,  §  6  and  c.  176B,  §  4  also  mandate  that  rates 
approved  by  the  Commissioner  not  be  excessive,  this  standard  should  also  apply  to  the  nongroup 
rate  review,  arguing  that  excessive  nongroup  insurance  costs  within  BCBS'  control  should 
similarly  not  be  borne  by  the  nongroup  policyholders.    It  contends,  therefore,  that  a  normative 
rate  adjustment  is  appropriate  in  the  review  of  nongroup  rates,  and  that  I  should  consider  such 
an  adjustment  independently  of  my  review  of  BCBS'  cost  containment  activities  pursuant  to 
Chapter  199.   The  SRB  also  asserts  that  while  it  could  be  argued  that  the  Commissioner  has  this 
authority  under  Chapter  199,  it  is  not  necessary  to  reach  this  issue. 

BCBS  responds  that  the  MARB  decision  cited  by  the  SRB  is  inapposite.  It  argues  that 
the  Commissioner's  authority  to  fix  and  establish  automobile  insurance  rates  affords  a  basis  in 
those  proceedings  to  quantify  savings  from  more  aggressive  cost  containment  efforts.  However, 
in  the  case  of  nongroup  rates,  it  argues,  the  Commissioner  may  only  approve  or  disapprove 
BCBS'  rates  as  filed.  Accordingly,  it  argues  there  is  no  basis  for  quantifying  potential  utilization 
review  savings.  To  do  so,  it  contends,  would  be  an  improper  attempt  to  convert  this  into  a  fix- 
and-establish  proceeding.   BCBS  adds  that  the  fact  that  both  Chapters  176A  and  176B  and 
Chapter  175,  §  1 13B,  governing  the  fixing  of  automobile  insurance  rates,  use  the  word 
"excessive"  as  part  of  the  standard  for  the  rates  provides  no  basis  for  disregarding  the  clear 
distinction  in  those  statutes  between  the  Commissioner's  power  to  fix  and  establish  automobile 
rates,  but  only  to  approve  or  disapprove  nongroup  rates. 

BCBS  also  asserts  that  Chapter  199  gives  the  Commissioner  no  legal  authority  to  adjust 
BCBS'  rates  as  a  result  of  inadequate  cost  containment,  citing  Massachusetts  Association  of 
Older  Americans,  Inc.  v.  Commissioner  of  Insurance,  393  Mass.  404,  409  (1984)  and 
Massachusetts  Medical  Service  v.  Commissioner  of  Insurance,  344  Mass.  335,  339  (1962).  It 
contends  that  Chapter  199  only  authorizes  the  Commissioner  to  make  a  finding  that  BCBS  has 
programs  to  prevent  reimbursement  for  services  which  are  not  medically  necessary.  It  argues 
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that  Chapter  199's  language  cannot  be  read  to  authorize  the  Commissioner  to  adjust  rates  based 
on  her  assessment  of  the  adequacy  of  BCBS'  utilization  review  efforts  in  any  particular  area. 

I  conclude,  however,  that  it  is  appropriate  to  review  and  evaluate  BCBS'  cost 
containment  efforts  relating  to  particular  benefit  categories  in  considering  the  reasonableness  of 
a  proposed  rate  for  that  benefit.  In  particular,  if  BCBS  should  have  been  able  to  achieve 
savings,  but  has  not  done  so,  or  has  not  included  such  savings  in  the  rates,  that  element  of 
savings  may  reflect  the  amount  by  which  BCBS'  proposal  exceeds  the  range  of  reasonableness 
and  is  therefore  excessive.  Such  evidence  would  therefore  be  indicative  of  the  reasonableness  of 
BCBS'  rate  calculation  for  a  particular  benefit  category.  Although  the  Commissioner  may  not 
fix  rates,  she  is  required  to  disapprove  rates  that  are  excessive.  The  relevance  or  probative  value 
of  such  evidence  is  therefore  a  legitimate  issue  in  these  proceedings.51 

Furthermore,  a  finding  that  BCBS1  cost  containment  programs  in  a  particular  benefit 
category  are  inadequate  may  warrant  a  decision  to  disapprove  the  portion  of  the  rate  request 
attributable  to  that  benefit.  Nothing  in  Chapter  199  precludes  such  a  finding.  Moreover,  a 
determination  to  disapprove  an  increase  in  the  premium  proposed  for  a  particular  benefit 
category  rather  than  the  entire  product  serves  a  more  realistic  purpose  in  assuring  that  rates  be 
neither  inadequate  nor  excessive.  A  disapproval  of  the  rates  on  this  basis  would  permit  the 
subsequent  approval  on  refiling  of  a  proposed  rate  without  the  disapproved  increase  for  the 
particular  benefit  category,  but  in  accordance  with  a  rate  level  which  the  Commissioner  has 


51  In  the  past,  commissioners  have  found  BCBS'  cost  containment  programs  in  general  to  be 
unacceptable  and  have  disapproved  rate  requests  on  that  basis.  However,  now  that  BCBS  has  a  wider 
range  of  cost  containment  programs  in  place,  it  is  less  likely  that  BCBS'  program  as  a  whole  will  be 
disapproved.  Nevertheless,  there  may  be  particular  areas  in  which  BCBS  should  be  more  vigilant.  It  is 
appropriate  that  reasonable  cost  containment  savings  be  attributed  to  BCBS'  programs  or  benefit 
categories  in  determining  the  level  of  reasonableness  at  which  a  proposed  rate  could  be  approved,  whether 
BCBS  has  proposed  those  savings  or  not 
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found  to  be  reasonable.  Therefore  the  goals  of  approving  reasonable  rates,  and  affording  BCBS 
reasonable  rate  increases  while  not  forcing  subscribers  to  bear  the  burden  of  inadequate  cost 
containment,  are  all  met 

The  SRB  suggests  that  decrements  to  BCBS'  proposed  rates  to  account  for  inadequate 

cost  containment  in  the  following  areas  would  bring  the  rates  within  a  range  of  reasonableness: 

1.  BCBS'  inadequate  cost  containment  through  negotiating  hospital  contracts  and  its 
ineffective  change  to  the  DRG  system  in  an  amount  equal  to  the  reduction  of  the 
inpatient  trend  from  12  percent  to  0  percent; 

2.  BCBS*  inadequate  outpatient  utilization  review  in  an  amount  equal  to  a  0  percent 
increase  in  outpatient  cost  and  utilization  trend; 

3.  BCBS'  inadequate  outpatient  payment  methods  in  an  amount  equal  to  a  3  percent 
reduction  in  total  projected  claims  during  the  rate  year; 

4.  inadequate  fraud  prevention  programs  in  an  amount  equal  to  a  $2.7  million  reduction 
in  the  BCBS  overall  rate  request; 

5.  inadequate  programs  to  recover  through  subrogation  in  an  amount  equal  to  a  1 
percent  decrease  in  total  claim  dollars  projected  for  the  rate  year; 

6.  unnecessary  contributions  to  charitable  organizations  in  an  amount  equal  to  a  $2,400 
reduction  in  the  overall  rate  request; 

7.  inadequate  individual  and  large  case  management  in  an  amount  equal  to  the  savings 
generated  through  a  savings  to  cost  ratio  of  14.4  to  1  instead  of  4  to  1;  and 

8.  a  miscellaneous  decrement  in  an  unspecified  amount  for  an  inadequate  mental  health 
program,  an  inadequate  prenatal  monitoring  program,  failure  to  implement  an  HMO 
and  for  an  overall  inadequate  utilization  review  management  program. 

BCBS  also  asserts  that  the  testimony  of  the  SRB's  cost  containment  witness,  Mr.  Coady, 

does  not  provide  substantial  evidence  to  support  the  SRB's  proposed  reductions.    It  argues  that 

many  of  the  categories  for  which  the  SRB  suggests  adding  up  the  proposed  decrements  overlap, 

resulting  in  double  counting  certain  decrements.  It  also  states  that  there  is  no  evidence  to 

suggest  that  if  hospital  cost  trends  were  limited  to  zero  percent,  additional  savings  would  result 

from  large  case  management,  unspecified  other  mental  health  programs  or  a  different  prenatal 

program.  BCBS  contends  also  that  Mr.  Coady's  zero  savings  estimates  are  speculative  and  not 

based  on  reliable  evidence.    BCBS  argues  that  there  is  similarly  no  evidence  to  suggest  that 

different  outpatient  utilization  review  programs  could  yield  a  zero  percent  increase  in  the 

outpatient  cost  and  utilization  trend. 
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BCBS  disputes  the  relevance  of  the  proposed  savings  for  fraud  detection  and 
subrogation,  arguing  that  each  are  based  only  on  the  experience  achieved  by  a  specific  program 
in  another  setting,  and  that  no  evidence  suggests  that  the  issues  or  details  underlying  the 
aggregate  numbers  were  similar  to  those  of  BCBS.  It  also  disputes  the  validity  of  the  SRB's 
estimates  of  savings  from  implementation  of  RBRVS  or  its  assumption  of  a  continued  benefit- 
to-cost  ratio  of  over  14:1  when  the  large  case  management  program  is  expanded. 

As  set  out  in  the  following  sections,  with  the  exceptions  of  BCBS'  failure  to  account  for 
certain  savings  as  a  result  of  the  implementation  of  Chapter  495  with  respect  to  the  inpatient  and 
outpatient  hospital  costs,  I  conclude  that  BCBS  has  generally  satisfied  its  cost  containment 
obligations.  Therefore  I  find  that  the  rates  I  have  found  in  this  decision  to  be  within  the  range  of 
reasonableness  are  not  unreasonable  for  failure  to  include  the  proposed  savings  stated  above. 

With  respect  to  inpatient  and  outpatient  hospital  costs  however,  I  have  already 
concluded,  based  on  the  record  presented,  that  BCBS'  projections  failed  to  demonstrate  an 
analysis  of  expected  savings  as  a  result  of  Chapter  495,  and  that  BCBS'  proposed  rates  are  not 
supported.  I  have  disapproved  those  rates  and  ruled  that  the  trend  increases  recommended  by 
the  AG  may  be  approved,  if  included  in  a  revised  rate  filing.  As  the  AG's  recommendations 
incorporate  cost  savings  resulting  from  the  implementation  of  Chapter  495,  no  further  savings 
need  be  incorporated  into  the  rates  for  those  benefit  categories  to  ensure  that  they  are  within  the 
range  of  reasonableness. 

C.     BCBS*  Implementation  of  Chapter  495 

1.      BCBS'  New  Hospital  Contract  Negotiations 

Both  Intervenors  argue  that  BCBS  has  failed  to  meet  its  obligations  under  Chapter  199 
in  its  implementation  of  the  new  hospital  financing  legislation.  The  SRB  notes  Ms.  Kane's 
testimony  that  BCBS  lobbied  to  have  the  right  to  negotiate  individually  with  hospitals  included 
in  legislation  which  became  Chapter  495  of  the  Acts  of  1991.    Mr.  Lonsdale  testified  that  BCBS 
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had  maintained  that  the  statutory  discount  formerly  in  place  was  a  net  liability  vis-a-vis  its 
competitors  who  could  negotiate  better  rates.  According  to  Mr.  Lonsdale,  BCBS  had 
contended  that  based  on  its  large  market  share,  it  would  be  in  a  better  financial  position  if  it 
could  negotiate  with  hospitals  individually  rather  than  being  limited  to  the  previous  7.5  percent 
statutory  discount.  The  SRB  points  out  that  BCBS1  filing  contains  nothing  regarding  such 
contemplated  savings.  It  argues  that  since  BCBS  sought  the  legislative  change  to  permit  it  to 
negotiate  to  obtain  savings  in  hospital  costs,  it  is  incumbent  on  BCBS  to  include  in  its  filing  the 
amount  of  savings  anticipated  to  result  from  the  passage  of  Chapter  495.52 

The  SRB  notes  Mr.  Coady's  testimony  that  BCBS'  new  ability  to  negotiate  hospital 
contracts  represents  one  of  the  most  significant  changes  this  year  in  terms  of  anticipated  health 
care  cost  savings.   Citing  the  Decision  on  1985  Nongroup  Rates  at  3-4,  it  points  out  that  BCBS 
has  the  burden  of  demonstrating  that  its  cost  containment  effort  in  this  regard  is  acceptable  and 
has  or  is  expected  to  have  a  demonstrated  impact,  and  that  nongroup  subscribers  have  the  right 
to  expect  that  every  reasonable  effort  will  be  made  on  their  behalf.  The  SRB  maintains, 
however,  that  there  is  nothing  in  the  filing  to  allow  the  Commissioner  to  evaluate  the 
effectiveness  of  BCBS'  newly  granted  contract  negotiation  authority. 

The  AG  makes  a  similar  argument,  taking  the  position  that  the  basis  of  payments  on 
which  BCBS  calculated  the  rate  year  inpatient  pure  premium  for  acute  hospital  costs  is 
inadequate  and  violates  BCBS'  cost  containment  obligations  under  Chapter  199.  The  AG  argues 
that  BCBS'  reliance  on  historical  data  suggests  that  BCBS  does  not  intend  to  use  its  recently 
acquired  contracting  powers  to  seek  a  basis  of  payments  lower  than  that  in  place  prior  to  the 


52  As  I  noted  earlier,  BCBS  does  not  dispute  that  it  supported  the  enactment  of  Chapter  495.  It  has  not 
rebutted  the  testimony  of  the  Interveners'  witnesses  that  it  sought  to  have  the  right  to  negotiate 
individually  with  hospitals  and  expected  the  ability  to  contract  individually  to  produce  financial  savings. 
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enactment  of  Chapter  495,  when  BCBS  had  no  choice  in  the  matter.53  The  AG  argues  that  in 
view  of  BCBS'  prior  representations  that  Chapter  495  should  reduce  the  trend  in  hospital  costs, 
it  is  unfairly  discriminatory  to  subscribers  to  now  advocate  a  trend  based  upon  past  recent 
experience.  Both  the  SRB  and  the  AG  also  note  Mr.  Coady's  testimony  that  BCBS  is  wasting  a 
"golden  opportunity"  to  reduce  its  hospital  costs  by  not  taking  advantage  of  Chapter  495  and 
conducting  tougher  negotiations  with  hospitals,  and  by  not  making  better  use  of  a  DRG 
reimbursement  system.54 

BCBS  stated  generally  that  its  standard  rates  offered  to  hospitals  were  based  on  each 
hospital's  HA-31  experience  for  fiscal  year  1991,  with  some  adjustments  to  reduce  standard 
rates  for  high  cost  hospitals,  but  provided  no  further  detail.    The  SRB  contends  that  by  offering 
hospitals  a  rate  based  on  each  individual  hospital's  experience  under  the  previous  contract,  rather 
than  offering  one  low  rate  for  all  hospitals,  BCBS  simply  rewards  a  hospital's  past  inefficiencies. 
It  reasons  that  the  more  inefficient  a  hospital  was  in  containing  costs  last  year,  the  more  BCBS  is 
willing  to  pay  that  hospital  this  year.55 

The  SRB  argues  that  because  BCBS  failed  to  make  any  decrement  in  its  estimate  to 
account  for  its  new  negotiating  ability,  its  cost  containment  efforts  in  this  area  are  a  total 


53  The  AG  notes  that  in  estimating  the  rate  year's  acute  hospital  pure  premium,  BCBS  calculated  last 
year's  average  cost  per  admission,  and  argues  that  BCBS  intended  to  use  this  as  a  proxy  for  the  average 
cost  of  DRGs  under  the  new  hospital  contracts.  Earlier  in  this  decision  I  addressed  BCBS'  proposed 
trends  for  acute  hospital  costs  and  the  AG's  and  the  SRB's  arguments  challenging  the  reasonableness  of 
BCBS'  judgmental  inpatient  and  outpatient  trends. 

54  The  text  of  Mr.  Coady's  statement  on  this  issue  is  set  out  above  in  the  section  addressing  the 
projection  of  acute  hospital  costs. 

55  The  SRB  also  argues  that  this  problem  is  exacerbated  by  the  fact  that  BCBS  recently  discontinued  its 
concurrent  review  activities  and  left  them  to  the  hospitals  to  perform.  Citing  Mr.  Coady's  testimony  that 
hospital's  historical  inefficiencies  should  not  be  rewarded,  the  SRB  argues  that  discontinuing  the 
concurrent  review  program,  and  leaving  it  to  be  performed  by  hospitals  whose  high  costs  are  accepted  for 
contracting  purposes,  require  a  finding  that  BCBS  has  failed  to  meet  its  Chapter  199  obligations. 
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failure.56   The  AG  also  contends  that  by  failing  to  negotiate  rates  with  hospitals  that  are  lower 
than  those  established  under  the  former  regulatory  system,  BCBS  has  failed  to  meet  its  Chapter 
199  obligations.   BCBS  responds  that  its  negotiations  with  hospitals  under  an  entirely  new 
legislative  framework  should  not  be  disturbed. 

As  the  Intervenors  note,  this  response  fails  to  address  the  question  of  what  savings 
BCBS  anticipated  achieving  as  a  result  of  the  new  legislation.  BCBS  relies  on  its  new  DRG 
system,  but  fails  to  quantify  any  savings  proposed  to  result  from  that  system.  Given  the 
evidence  that  BCBS  expected  that  Chapter  495  would  be  financially  advantageous  in  hospital 
cost  savings,  its  failure  to  include  a  calculation  of  estimated  savings  or  an  adequate  explanation 
of  why  there  are  none  is  unreasonable.  The  fact  that  Chapter  495  was  recently  enacted  does  not 
alter  this  conclusion.  The  filing  contains  estimated  costs  and  cost  savings  on  a  host  of  issues, 
and  neither  BCBS  nor  the  Intervenors  can  be  expected  to  know  with  certainty  what  the  actual 
results  will  be.  However,  the  fact  that  BCBS  would  have  had  to  offer  an  estimate  of  savings  is 
no  excuse  for  having  failed  to  address  this  issue.57 

2.      BCBS*  Change  to  a  Prospective  Payment  or  DRG 
Reimbursement  System 

BCBS  states  that  it  has  modified  the  benefit  management  program  to  reflect  a  DRG- 
based  hospital  reimbursement  methodology  to  be  used  under  the  new  acute  care  hospital 


56  The  SRB  argues  that  BCBS'  proposed  trend  is  worse  than  that  most  groups  would  expect  if  there  were 
no  change  made  to  the  reimbursement  system.  It  claims  as  support  Mr.  Coady's  testimony  that  the 
Kansas  Blue  Cross  and  Blue  Shield  plan  had  specified  that  hospitals'  1993  bids  must  at  a  minimum 
reflect  a  zero  percent  hospital  rate  trend,  and  that  the  plan  ultimately  contracted  with  the  hospital  which 
satisfied  that  requirement 

57  BCBS  argues  that  it  is  in  the  process  of  negotiating  the  hospital  contracts  and  should  not  be  hampered. 
I  am  concerned,  however,  by  the  inconsistency  of  its  position  in  seeking  an  adverse  selection  factor  based 
on  estimated  increased  competition  to  occur  at  some  time  in  the  future,  but  in  failing  to  attempt  an 
estimate  of  savings  resulting  from  the  passage  of  Chapter  495. 
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contracts.  It  asserts  that  its  DRG-based  system  provides  a  financial  incentive  to  limit  hospital 
length  of  stay  to  the  minimum  medically  necessary. 

The  SRB  notes  that  under  the  former  system  hospitals  were  paid  a  daily  room  and  board 
rate  less  a  statutory  discount,  whereas  under  the  new  contracts,  BCBS  will  use  DRGs  under 
which  it  will  pay  a  hospital  a  fixed  dollar  payment  for  an  admission  with  a  specific  diagnosis. 
During  the  hearing,  Dr.  David  Maltz,  BCBS1  Vice  President  of  Cost  Containment  and  Medical 
Policy,  testified  that  BCBS  had  already  converted  to  a  DRG  system  with  some  of  the  hospitals 
and  expected  to  be  using  the  DRG  system  for  all  hospitals  by  October  1, 1992. 

The  SRB  argues  that  it  is  undisputed  that  an  effective  DRG  system  will  reap  great 
savings  for  BCBS,  and  that  BCBS  made  no  adjustment  to  its  filing  to  account  for  the  savings  the 
new  DRG  system  will  generate.   The  SRB  also  argues  that  it  is  unreasonable  for  BCBS  to  have 
implemented  a  cost  saving  DRG  system  but  not  to  have  accounted  for  the  resulting  savings  in 
the  filing. 

The  SRB  also  contends  that  BCBS  has  failed  to  demonstrate  or  estimate  what  savings 
would  be  if  BCBS  had  a  DRG  payment  system  in  place  last  year,  noting  that  during  the  hearing, 
Mr.  Lonsdale  pointed  out  that  BCBS  had  not  calculated  the  savings  it  would  have  achieved  had 
it  paid  fiscal  year  1991  claims  on  a  DRG  basis.  He  stated  that  such  information  was  necessary 
to  determine  the  savings  to  be  achieved  by  DRGs.  Mr.  Lonsdale  expressed  surprise  that  BCBS 
failed  to  conduct  this  analysis  since  this  information  would  appear  to  enhance  BCBS'  bargaining 
position  in  hospital  negotiations. 

The  Intervenors  both  argue  that  although  BCBS'  change  to  reimbursement  of  acute  care 
hospitals  based  on  DRGs  will  have  a  significant  impact  on  inpatient  utilization  review  programs, 
BCBS  relies  too  much  on  the  implementation  of  the  DRG  system  to  show  compliance  with  its 
Chapter  199  obligations.  The  AG  argues  that  the  DRG  system  will  not  solve  all  the  existing 
cost  containment  issues,  and  it  will  give  rise  to  new  cost  containment  issues  which  should  be 
addressed  by  new  cost  containment  programs,  contending  that  BCBS  has  not  adequately 
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addressed  this  problem  in  its  filing.  He  also  takes  the  position  that  the  DRG  system  alone  does 
not  fulfill  the  various  cost  containment  directives  in  last  year's  decision.   The  SRB  also  argues 
that  BCBS  has  failed  to  show  its  DRG  program  contains  effective  cost  containment  controls. 
Mr.  Coady  testified  that  to  implement  a  DRG  system  properly,  many  issues  need  to  be 
addressed,  including  an  effective  method  to  deal  with  outlier  games  (efforts  by  providers  to 
maximize  classification  of  cases  as  outliers),  DRG  optimization,  heterogeneity,  severity/acuity, 
altered  hospital-physician  relationships  and  the  complex  reimbursement  methodology.  The  SRB 
argues  that  BCBS  has  failed  to  show  that  there  will  be  an  ongoing  study  to  detect  and  address 
the  anticipated  tendency  toward  more  outliers,  that  there  will  be  any  severity/acuity  adjustments 
or  that  there  will  be  corresponding  reforms  for  outpatient  reimbursement. 

BCBS  claims  that  it  has  taken  into  account  all  of  the  issues  raised  by  Mr.  Coady  as 
necessary  for  consideration  in  implementing  any  DRG-based  payment  system,  noting  Dr.  Maltz' 
testimony  that  BCBS  intends  to  monitor  DRG  optimization,  outlier  gains  and  heterogeneity.    It 
states  that  it  will  validate  retrospectively  the  DRG  classification  for  20  percent  of  all  claims  and 
will  monitor  the  results  of  this  process  and  target  for  further  review  and  recoupment  hospitals 
for  which  systemic  coding  problems  have  resulted  in  improper  reimbursement 

BCBS  notes  Ms.  Rosenblatt's  testimony  that  since  it  has  set  the  reimbursement  rate  for 
outlier  days  at  only  50  percent  of  the  cost  of  all  days  in  outlier  cases,  there  is  no  incentive  for 
hospitals  to  lengthen  stays  to  reach  outlier  status.  BCBS  points  out  Mr.  Coady's  agreement  that 
hospitals'  incentives  to  play  outlier  games  by  keeping  patients  in  the  hospital  might  be  limited  if 
the  reimbursement  for  the  outlier  length  of  stay  were  sufficiently  low  to  preclude  economic 
incentives.    BCBS  also  contends  that  issues  of  heterogeneity  and  acuity  are  inherent  in  any 
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DRG-based  system.58    However,  Mr.  Coady  expressed  concern  that  BCBS'  system  contained  an 
insufficient  number  of  DRGs  to  maximize  effectiveness. 

While  I  believe  it  is  a  step  forward  for  BCBS  to  move  to  a  DRG-based  system,  on  this 
record,  I  am  unable  to  determine  the  likely  effectiveness  of  BCBS1  new  DRG  program.  I  am 
concerned  that  on  this  record,  BCBS  has  not  fully  addressed  all  of  the  issues  raised  by  Mr. 
Coady.  I  note  that  he  expressed  a  concern  that  BCBS  was  developing  its  own  DRG  program 
rather  than  adopting  the  Medicare  system.  Additionally,  I  am  concerned  about  the  extent  to 
which  DRG  optimization  could  be  addressed  now  through  established  programs,  rather  than 
waiting  for  BCBS  to  develop  its  own  programs.    It  seems  particularly  important  that,  when  the 
savings  achieved  through  cost  containment  efforts  are  decreasing,  that  BCBS  take  advantage  of 
the  collective  expertise  in  this  field.  While  the  decision  to  develop  and  adopt  its  own  program, 
rather  than  utilize  an  existing  one,  is  not  in  and  of  itself  a  reason  to  find  the  program 
unacceptable,  BCBS'  explanation  for  such  a  decision  will  be  a  factor  in  such  a  judgment.  Mr. 
Coady's  testimony  demonstrates  that  as  new  cost  containment  programs  are  developed, 
providers  search  for  new  ways  to  retain  reimbursement  levels.  An  effective  cost  containment 
program  must  take  this  into  account  and  attempt  to  foresee  such  problems  at  even  the  early 
implementation  stage.  Accordingly  I  expect  that  in  its  next  rate  filing  BCBS  will  address  in 
detail  each  of  the  cost  containment  concerns  raised  by  Mr.  Coady  about  BCBS'  DRG  system 
and  will  also  address  its  methods  for  resolving  those  concerns  that  are  applicable  to  the 
nongroup  setting. 


58  BCBS  states  that  none  of  Mr.  Coady's  issues  with  its  DRG  system  suggests  that  BCBS  is  reimbursing 
for  medically  unnecessary  services.   The  SRB  disagrees,  contending  that  Mr.  Coady's  issues  relate  to 
overpayments.  In  this  regard,  it  points  out  that  BCBS'  filing  states  that  overpayment  for  procedures  in 
the  outpatient  setting  does  not  meet  BCBS'  definition  of  medical  necessity,  claiming  that  BCBS  should 
adhere  to  the  same  definition  in  dealing  with  inpatient  costs. 


- 
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The  broader  problem  of  BCBS'  failure  to  include  any  estimated  savings  resulting  from 
the  enactment  of  Chapter  495,  BCBS'  new  power  in  negotiating  with  hospitals,  and  the 
implementation  of  its  new  DRG  system,  however,  renders  this  aspect  of  its  cost  containment 
activities  unacceptable.  I  have  already  concluded  that  BCBS1  proposed  acute  hospital  cost 
trends  are  unreasonable,  and  that  I  would  approve  as  reasonable  the  trends  projected  by  the 
AG's  witness.  As  I  stated  earlier,  no  further  cost  savings  need  be  incorporated  into  the  rates  for 
those  benefit  categories  to  ensure  that  they  are  within  the  range  of  reasonableness. 

D.     Hospital  Inpatient  Utilization  Review  Programs 

1.  Concurrent  Review 

BCBS  states  that  because  its  DRG-based  system  provides  a  financial  incentive  to  limit 
hospital  length  of  stay  to  the  minimum  medically  necessary,  it  decided  to  refocus  its  efforts  on 
enhancing  its  preadmission  review  process  to  avoid  unnecessary  hospital  stays  and  on  enlarging 
the  Large  Case  Management  (LCM)  Program  to  actively  manage  those  cases  which  are  most 
likely  to  be  high  cost  It  states  it  will  continue  to  perform  concurrent  review  for  cases  expected 
to  exceed  the  outlier  trim  point  (for  which  BCBS'  payments  will  exceed  its  DRG  case  rate).  It 
also  asserts  that  such  concurrent  review  will  provide  assistance  in  discharge  planning. 

The  SRB  argues,  however  that  leaving  concurrent  utilization  review  to  hospitals 
exacerbates  the  problem  BCBS  has  already  created  by  offering  hospitals  rates  based  on  each 
individual  hospital's  HA-31  experience  rather  than  offering  one  low  rate  for  all  hospitals.    I 
agree  with  BCBS,  however,  that  for  stays  within  the  trim  point,  the  length  of  stay  has  no  effect 
on  the  amount  of  BCBS'  reimbursement  Therefore,  leaving  concurrent  review  of  these  stays  to 
hospitals  does  not  appear  to  have  a  detrimental  impact  on  BCBS'  cost  containment  efforts. 

2.  Large  Case  Management 

BCBS  established  its  LCM  program  by  restructuring  and  renaming  its  former  Individual 
Case  Management  (ICM)  program.  According  to  BCBS,  this  program  represents  a  significant 
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enhancement  over  the  scope  of  the  old  program.    Dr.  Maltz  testified  that  the  method  of  case 
referrals  to  this  area  has  been  improved  by  the  use  of  automatic  flags  based  on  dollar  value  of 
prior  services  and  DRG  classification,  and  that  the  intensity  and  type  of  review  activity  has  also 
been  increased  significantly.  Dr.  Maltz  stated  that  case  managers  have  a  broader  review  of  cases 
since  they  receive  the  case  at  the  point  when  care  is  beginning  rather  than  later.  He  asserts  that 
this  should  make  the  arrangement  of  alternate  settings  easier  and  more  likely. 

The  AG  disputes  the  cost  effectiveness  of  restructuring  this  program,  noting  that  BCBS 
expects  the  program  to  cost  $170,809  more  in  1992  than  in  1991,  although  it  expects  additional 
savings  to  be  only  $127,430.  He  points  out  that  the  net  result  would  be  a  reduction  in  the 
program's  benefit- to-cost  ratio  from  approximately  14:1  to  4:1  in  1992.   He  contends  further 
that  BCBS  has  not  adequately  explained  this  decline. 

BCBS  argues  that  since  the  LCM  program  is  expected  to  have  a  benefit/cost  ratio  of 
approximately  4: 1,  it  is  a  worthwhile  program.   It  also  asserts  that  the  high  saving  to  cost  ratio 
achieved  by  the  former  ICM  program  should  not  be  expected  to  continue  when  the  program  is 
expanded  to  cover  many  more  cases,  where  the  possibilities  for  savings  are  reduced,  or  even  as  a 
result  of  the  change  in  practice  patterns.  According  to  Dr.  Maltz,  if  BCBS  had  not  modified  the 
program,  savings  would  have  declined. 

While  acknowledging  that  Dr.  Maltz  explained  that  as  more  cases  are  reviewed,  the 
average  case  severity  declines  and  thereby  reduces  the  benefit-to-cost  ratio,  the  AG  asserts  that 
this  explanation  fails  to  address  the  imprudence  of  undertaking  a  cost  containment  initiative  for 
which  the  operating  costs  are  higher  than  the  corresponding  savings. 

BCBS  responds  that  the  AG  misunderstands  the  importance  of  a  large  case  management 
program  for  a  DRG-based  reimbursement  system,  and  notes  Mr.  Coady'  agreement  that  such  a 
program  is  crucial  in  controlling  outlier  utilization  under  a  DRG  system.     BCBS  states  that  the 
AG's  focus  on  the  increase  in  costs  projected  from  1991  to  1992  for  the  program  ignores  BCBS' 
testimony  that  the  reorganization  of  utilization  review  activities  in  response  to  the  new  DRG 
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system  has  resulted  in  the  transfer  of  resources  and  accompanying  costs  from  concurrent  review 
activity  to  large  case  management.   BCBS  contends  that  the  cost  increase  projected  is 
commensurate  with  the  increased  activity  level. 

Noting  Mr.  Coady's  testimony  that  BCBS  should  use  data  intensive  industry  benchmarks 
and  comparisons  with  other  populations  to  evaluate  its  programs'  effectiveness,  the  SRB  argues 
that  the  lack  of  such  benchmarks  and  modern  inappropriateness  measurements  is  especially 
detrimental  to  the  LCM  program,  particularly  as  BCBS  has  projected  that  the  savings  ratio  of 
14.4:1  will  drop  to  4:1.   The  SRB  states  that  this  projection  was  made  without  the  benefit  of 
any  comparison  to  other  populations  or  other  programs.  Mr.  Coady  testified  that  mature  case 
management  programs  have  yielded  average  savings  ratios  as  high  as  17:1.  He  also  stated  that 
given  BCBS'  assertion  that  the  nongroup  population  is  a  medically  disadvantaged  pool 
compared  to  other  populations,  case  management  of  the  nongroup  pool  should  realize  even 
greater  savings.   Therefore,  the  SRB  contends  that  the  4: 1  estimated  savings  ratio  demonstrates 
that  BCBS'  program  is  ineffective.59 

BCBS  argues  that  the  other  large  case  management  programs  to  which  Mr.  Coady 
referred  achieved  widely  disparate  results,  contending  that  there  is  no  industry  standard  to  which 
BCBS  can  be  compared.   It  states  that  many  of  the  programs  to  which  Mr.  Coady  referred  had 
cost  benefit  ratios  closer  to  that  which  BCBS  is  projecting  for  the  LCM  program  than  to  the 
ratio  achieved  by  BCBS  under  its  old  ICM  program.   BCBS  argues  further  that  Mr.  Coady 
revealed  no  information  about  these  other  programs,  and  provided  no  basis  for  making  any 
informed  comparison  with  a  particular  program.    Therefore,  it  claims  there  is  no  basis  to 


59    The  SRB  argues  that  BCBS  has  not  satisfied  the  directive  in  last  year's  decision  to  include  cost  to 
benefit  ratios  for  each  program,  since  no  such  comparisons  or  support  for  the  projections  were  made.  See 
Decision  on  1991  Nongroup  Rates  at  124-125.  These  contentions  are  part  of  the  SRB's  more  general 
complaints  about  BCBS'  management  of  its  cost  containment  programs,  which  are  addressed  later  in  this 
decision. 
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question  BCBS'  estimate  of  a  4: 1  benefit  to  cost  ratio  for  the  first  year  of  operation  of  the  new 
LCM  program.60  I  note  that  BCBS  did  not  respond  to  the  SRB's  assertion  that  the  nongroup 
population,  with  worse  experience,  should  achieve  more  savings  from  this  program.  BCBS' 
argument  ignores  the  fact  that  it  bears  the  burden  of  proof  on  these  issues. 

BCBS  argues  that  Mr.  Coady  agrees  with  its  focus  on  pre-certification  and  large  case 
management  as  the  key  components  of  utilization  review  under  a  DRG-based  reimbursement 
system.   BCBS  criticizes  Mr.  Coady  for  challenging  the  details  of  the  DRG  system  itself  as  well 
as  the  utilization  review  programs  conducted  for  hospital  stays.   BCBS  argues  that  Mr.  Coady's 
critique  of  the  program  is  limited  to  a  micro-management  level.61   BCBS  argues  that  it  is 
inappropriate  to  waste  time  in  the  hearing  process  arguing  about  such  details  of  day  to  day 
program  implementation  when  BCBS  and  Mr.  Coady  agree  on  the  goals  of  the  program. 

The  SRB  disputes  that  these  details  are  a  waste  of  time,  claiming  that  BCBS'  argument  is 
symptomatic  of  the  casual  approach  it  brings  to  its  cost  containment  programs,  reiterating  that 
without  any  data  intensive  industry  benchmarks  and  comparisons  with  other  populations,  BCBS 
cannot  evaluate  the  effectiveness  of  its  programs. 

I  agree  with  the  SRB  that  BCBS  must  undertake  a  comparison  of  its  program  to  the 
industry  standards  and  demonstrate  how  its  program  compares  to  those  standards,  including 


60  BCBS  argues  that  Mr.  Coady's  testimony  must  be  discredited,  claiming  that  he  lacked  knowledge  of 
BCBS'  utilization  review  programs  and  is  pursuing  his  self  interest  in  promoting  the  products  which  his 
company  sells.   I  disagree.  As  the  SRB  points  out,  witnesses  for  all  parties  lacked  complete  knowledge. 
The  fact  that  Mr.  Coady  may  be  in  the  business  of  selling  products  to  enhance  insurance  utilization 
review  activities  is  not  sufficient  to  determine  that  he  is  biased.  Were  personal  interest  alone  enough  to 
discredit  a  witness,  none  of  BCBS'  witnesses  would  qualify. 

61  BCBS  states  that  Mr.  Coady  recommended  that  all  cases  with  over  $25,000  in  aggregate  annual 
claims  be  screened  for  LCM.   BCBS  uses  flags  of  $40,000  for  inpatient  services.  For  outpatient 
services,  BCBS  uses  flags  of  $10,000  in  aggregate  annual  services  or  $5000  in  any  month.   It  also  notes 
Mr.  Coady's  preference  that  referrals  to  LCM  be  made  on  the  basis  of  earlier  available  ICD-9  codes, 
rather  than  DRG  classifications,  which  are  based  on  those  ICD-9  codes,  as  is  BCBS'  practice. 
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explanations  of  reasons  for  developing  nonstandard,  alternative  programs.  Such  a  comparison 
must  form  a  part  of  the  initial  rate  filing.  In  the  instance  of  the  LCM  program,  the  estimated 
decrease  in  savings  does  not  seem  to  be  reasonable  in  light  of  the  fact  that  BCBS  contends  that 
the  nongroup  population  is  getting  sicker.  Therefore,  a  case  management  program  may  be  able 
to  achieve  a  greater  cost  to  benefit  ratio  than  BCBS  has  estimated.  Although  it  is  not  necessary 
for  a  program's  cost  to  benefit  ratio  to  remain  constant  for  BCBS  to  demonstrate  that  the 
program  is  acceptable,  BCBS  must  continue  its  efforts  to  achieve  savings  in  this  area. 
Accordingly,  although  I  do  not  find  that  BCBS'  adoption  of  the  LCM  program  is  unacceptable,  I 
expect  it  to  provide  a  full  evaluation  of  this  program  in  its  next  rating  filing  and  to  address  in 
particular  the  question  of  whether  BCBS  should  implement  a  more  expanded  program. 

E.     Outpatient  Services 

In  last  year's  decision  I  directed  BCBS  to  consider  the  development  of  a  cost 
containment  program  for  outpatient  department  (OPD)  services  to  address  the  delivery  of 
services  in  inappropriate  settings  and  the  ability  to  detect  and  deter  charges  for  medically 
unnecessary  services.  I  also  directed  BCBS  to  consider  expanding  the  number  of  reviews  under 
provider  contracts.  Decision  on  1991  Nongroup  Rates  at  139. 

The  AG  and  the  SRB  argue  that  BCBS'  cost  containment  practices  in  this  area  are 
inadequate  despite  this  directive.  The  SRB  contends  that  BCBS  is  doing  little  to  avoid 
medically  unnecessary  OPD  procedures.    It  asserts  that  many  such  procedures,  such  as 
arthroscopic  surgery,  hysterectomies,  D  &  C's,  diagnostic  examinations,  laboratory  tests  and 
chiropractic  and  podiatric  services,  are  frequently  medically  unnecessary.    Noting  Dr.  Maltz' 
testimony  that  since  BCBS  has  implemented  the  DRG  system  for  inpatient  hospital  care,  there  is 
an  additional  incentive  for  hospitals  to  shift  procedures  to  the  outpatient  setting,  it  argues  that  it 
is  even  more  important  that  BCBS  have  broad  and  aggressive  utilization  review  in  the  OPD 
setting. 
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Although  the  SRB  notes  Dr.  Maltz'  testimony  that  BCBS  is  working  on  targeting  over- 
utilized  diagnostic  procedures  and  identifying  physicians  with  improper  utilization,  it  argues, 
however,  that  BCBS  has  failed  to  state  how  long  it  will  take  to  develop  and  institute  these 
programs.    It  also  argues  that  BCBS'  stated  intention  to  target  payment  reforms  for  January  1, 
1993  is  insufficient   The  SRB  also  takes  the  position  that  BCBS  has  failed  to  demonstrate  it 
possesses  the  requisite  data,  tools  and  expertise  to  develop  these  programs.  It  contends  that  a 
promise  to  develop  these  programs  is  insufficient  to  meet  the  requirements  of  Chapter  199, 
especially  in  light  of  last  year's  directive. 

Citing  Mr.  Coady's  testimony,  the  SRB  argues  that  BCBS  has  failed  to  take  advantage  of 
cost  containment  programs  already  developed  and  put  into  practice  by  other  plans,  but  is  trying 
to  reinvent  the  wheel  by  developing  its  own  programs.   It  argues  that,  by  contrast,  Medicare,  as 
well  as  plans  in  Minnesota,  Oregon,  West  Virginia  and  Iowa  all  have  OPD  reforms  in  place. 
As  an  example,  the  SRB  argues  that  BCBS  should  have  an  OPD  pre-authorization  program  with 
seven  to  ten  day  prior  notification  and  penalties  for  non-compliance,  noting  Mr.  Coady  reported 
that  one  such  plan  classified  ten  percent  of  all  OPD  procedures  as  medically  unnecessary,  and 
another  reported  a  resulting  8.3  percent  annual  reduction  in  health  care  costs.  Therefore,  it 
contends  BCBS  has  failed  to  meet  its  cost  containment  obligations  and  should  receive  no  rate 
increase. 

BCBS  disputes  Mr.  Coady's  statement  that  45  percent  of  nongroup's  claim  experience  is 
outpatient  and  that  it  has  no  program  to  deal  with  those  claims,  arguing  that  the  45  percent 
includes  everything  that  is  neither  inpatient  nor  drug  claims.  It  states  that  hospital  outpatient 
services  represent  less  than  8  percent  of  total  claims  experience.    BCBS  states  further  that  it  has 
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several  programs  focused  on  this  broad  definition  of  outpatient  claims  and  states  that  its  OPD 
program  addresses  the  issue  of  services  in  appropriate  settings.62 

The  SRB  argues  that  BCBS'  support  for  its  claim  that  OPD  services  represent  less  than  8 
percent  of  total  claim  experience,  appears  to  be  a  reference  to  supplemental  benefits,  rather  than 
outpatient  claims.   The  SRB  goes  on  to  argue  that  even  assuming  that  the  8  percent  figure  is 
accurate,  that  would  represent  over  $17  million  in  outpatient  costs.  It  contends  further  that 
BCBS  would  agree  that  the  implementation  of  the  DRG  system  for  inpatient  reimbursement  will 
lead  to  an  increase  in  outpatient  utilization. 

1.      Contemplated  Outpatient  Reimbursement  Programs 

Both  the  AG  and  the  SRB  contend  that  BCBS  has  failed  to  contain  the  reimbursement 
level  for  OPD  procedures.  Noting  BCBS'  agreement  that  the  new  DRG  system  for  inpatient 
care  has  created  an  incentive  for  hospitals  to  shift  procedures  to  the  outpatient  setting,  the  SRB 
asserts  that  BCBS  has  failed  to  demonstrate  it  has  implemented  any  reforms  to  address  this 
incentive.  As  potential  reforms,  the  SRB  lists  outpatient  DRGs,  capitation  payments  or  the 
adoption  of  a  Resource  Based  Relative  Value  Scale  (RBRVS). 

BCBS  has  stated  that  it  will  phase  in  RBRVS  and  outpatient  payment  reform  beginning 
January  1993.  Dr.  Maltz  stated  that  the  RBRVS  system  would  monitor  professional  fees. 
BCBS  contends  that  its  proposed  Outpatient  Payment  Reform  Program  will  build  on  Medicare's 
RBRVS  payment  methodology  and  is  intended  to  be  part  of  its  effort  to  assure  that  services  are 
provided  in  the  least  intensive  location  appropriate.  BCBS  states  it  will  identify  office- 


62  BCBS  cites  its  pre-  and  post-payment  professional  claims  review,  the  Link  Program,  its  OPD  services 
review  expansion  and  the  payment  reforms  it  intends  to  implement  in  January  1993.  BCBS  also  states 
that  it  is  planning  to  implement  an  outpatient  DRG  system  at  some  time  in  the  future,  although  not  for  the 
rate  year. 
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appropriate  procedures  based  on  its  own  data,  and  in  instances  in  which  those  procedures  are 
performed  in  the  hospital  outpatient  department  setting,  BCBS  will  reduce  the  physician 
payment  by  one-half  of  the  overhead  component  to  provide  a  financial  incentive  for  physicians 
to  perform  these  procedures  in  their  office  where  the  service  can  be  provided  at  a  lower  cost.63 

BCBS  also  states  that  it  is  planning  to  develop  and  implement  an  outpatient  DRG 
system,  which,  it  states,  Medicare  has  not  yet  adopted.  According  to  Dr.  Maltz,  the 
contemplated  DRG  program  would  rationalize  payment  for  facility  services.    However,  BCBS 
stated  that  it  does  not  plan  to  implement  this  program  for  this  rate  year,  but  rather  is  only  in  the 
process  of  collecting  data. 

The  AG  notes  Dr.  Maltz'  testimony  that  in  January  1992,  Medicare  began  implementing 
an  RBRVS  system,  similar  to  that  envisioned  by  BCBS.    He  contends  that  as  a  result  of  the 
introduction  of  this  program  by  Medicare,  providers  will  likely  shift  costs  from  Medicare  to 
BCBS  until  BCBS  finally  implements  its  program.   The  AG  argues  that  BCBS'  procrastination 
with  the  RBRVS  program  is  a  violation  of  Chapter  199.  The  SRB  agrees,  arguing  that  BCBS 
should  have  implemented  the  RBRVS  program  at  the  time  that  Medicare  implemented  its 
RBRVS  program. 

Citing  Mr.  Coady's  testimony,  the  SRB  points  out  that  Blue  Cross  and  Blue  Shield  plans 
in  Minnesota,  Oregon,  West  Virginia  and  Iowa  have  all  revised  their  physician  fee  schedules, 
and  in  particular,  plans  in  West  Virginia  and  Iowa  have  RBRVS  in  place.    The  SRB  argues  that 
by  contrast,  BCBS  has  not  done  enough  to  address  the  problem  of  overpriced  procedures,  but 
has  only  been  looking  at  the  issue  over  the  past  several  years.    The  SRB  contends  further  that 


63  BCBS*  description  of  these  programs  in  its  filing  is  vague  and  inadequate.  I  note  that  the  record  does 
not  specify  how  BCBS  will  implement  RBRVS,  and  provides  too  little  information  on  how  RBRVS  will 
work  with  the  Outpatient  Payment  Reform  Program. 
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BCBS  is  moving  too  slowly  in  developing  both  its  RBRVS  program  and  a  DRG  system  for 
outpatient  services.   It  notes  Mr.  Coady's  testimony  that  the  implementation  of  RBRVS  can  be 
accomplished  in  thirty  days,  and  that  implementation  in  1992  rather  than  1993  would  reduce 
expected  claim  costs  by  one  to  three  percent.    Mr.  Coady  also  stated  that  there  is  some  urgency 
in  effectively  implementing  RBRVS  because  physicians  are  likely  to  make  up  reduced 
reimbursements  resulting  from  Medicare's  implementation  of  RBRVS  through  shifting  higher 
charges  to  payers  not  using  RBRVS.    Accordingly,  the  SRB  argues  that  the  proposed  January 
1993  implementation  date  is  inadequate,  and  BCBS  should  already  have  implemented  RBRVS 
as  part  of  its  reimbursement.   It  therefore  requests  that  BCBS'  rate  request  be  disapproved. 

BCBS  argues,  however,  that  there  is  no  means  for  physicians  to  shift  costs  to  BCBS  in 
response  to  Medicare's  implementation  of  RBRVS.  BCBS  states  that  it  pays  only  a  maximum 
allowed  charge  and  that  because  of  the  ban  on  balance  billing,  physicians  are  not  allowed  to  bill 
subscribers  the  difference  between  the  submitted  and  allowed  charges.   Therefore,  it  claims, 
increases  in  charges  by  physicians  will  not  increase  payment  by  BCBS  or  out  of  pocket  costs  to 
subscribers.  Therefore,  it  contends  that  the  delay  in  implementing  its  own  RBRVS  program 
does  not  pose  a  significant  problem.    BCBS  states  that  its  current  reimbursement  system  already 
has  modified  the  relative  payments  to  different  categories  of  physicians.  BCBS  argues  that  this 
program  avoids  many  of  the  opportunities  for  providers  to  manipulate  the  system  as  Mr.  Coady 
hypothesized  would  occur  as  a  result  of  BCBS'  failure  to  implement  RBRVS  simultaneously 
with  Medicare.64  BCBS  has  not  described,  however,  how  these  protections  would  work. 


64  In  support  of  its  claim  that  Mr.  Coady  was  unfamiliar  with  BCBS'  utilization  review  programs,  BCBS 
states  that  Mr.  Coady  originally  was  unaware  that  it  planned  to  implement  RBRVS  or  outpatient  payment 
reform  in  January  1993. 
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BCBS  argues  that  the  time  lag  between  the  Medicare  and  the  BCBS  implementation  will 
allow  it  to  study  and  learn  from  Medicare's  experience  in  implementing  RBRVS.65  It  also 
asserts  that  there  is  no  basis  to  assess  the  impact  on  BCBS  from  the  survey  of  other  health 
insurers  regarding  the  claim  cost  reduction  from  the  RBRVS  implementation.   BCBS  argues 
that  Mr.  Coady's  reference  to  a  one  to  three  percent  reduction  in  claims  costs  for  implementation 
of  RBRVS  is  not  relevant  to  the  question  of  what  could  be  saved  in  Massachusetts.  It  claims 
that  Mr.  Coady's  estimate  is  unsupported  by  evidence  that  the  programs  in  place  in  the  other 
states  prior  to  RBRVS  were  similar  to  BCBS'  current  physician  payment  system.   Therefore,  it 
claims  these  comparisons  cannot  provide  any  basis  for  conclusions  about  the  financial  impact  of 
RBRVS  on  nongroup  in  Massachusetts. 

BCBS  also  disputes  the  AG's  contention  that  RBRVS  and  OPD  payment  reform  were 
BCBS'  only  responses  to  my  directive  that  it  consider  expanding  the  volume  of  OPD  reviews 
permissible  under  provider  contracts.    It  notes  that  since  the  new  acute  care  hospital  contract 
eliminates  the  limitation  on  the  percentage  of  OPD  claims  that  can  be  reviewed,  BCBS  plans  to 
expand  these  reviews.  Dr.  Maltz  testified  that  the  review  will  no  longer  be  limited  to  a  10 
percent  sample  of  claims. 

I  find  credible  BCBS'  argument  that  if  providers  increase  their  charges  in  response  to 
Medicare's  adoption  of  RBRVS,  there  likely  will  be  no  significant  impact  on  BCBS 
reimbursement  rates,  because  of  contractual  reimbursement  limitations.  I  note,  however  that 
BCBS'  argument  fails  to  address  the  potential  problem  of  providers  increasing  the  volume  of 
services  in  response  to  Medicare's  RBRVS  system.  Additionally,  I  remain  concerned  that  BCBS 


65  I  note  that  BCBS  did  not  explain  the  manner  in  which  it  would  benefit  from  Medicare's  previous 
experience.  BCBS  also  argues  that  other  problems  posited  by  Mr.  Coady,  such  as  upcoding  and 
physicians  taking  an  equity  position  in  ancillary  services  such  as  laboratories  are  either  already  subject  to 
control  or  unlikely  to  have  much  effect  in  the  short  time  period  between  Medicare  implementation  of 
RBRVS  and  BCBS1  implementation  of  the  same  system. 
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has  delayed  implementation  until  January  1993,  in  view  of  the  potential  for  providers  to  increase 
outpatient  utilization,  as  a  result  of  BCBS  implementation  of  DRGs.  Nevertheless,  although  I 
am  concerned  with  BCBS'  cursory  description  of  this  issue  and  the  content  of  its  response,  I  will 
not  find  its  cost  containment  activities  unacceptable  on  this  basis. 

However,  in  view  of  BCBS1  decision  to  delay  implementation,  I  am  concerned  that 
BCBS  has  not  explained  more  fully  its  decision  not  to  follow  established  programs,  but  to  design 
new  programs  in  place  of  existing  ones.  Mr.  Coady  criticized  BCBS'  for  reinventing  the  wheel. 
Although  I  do  not  find  that  BCBS1  choice  to  develop  its  own  programs  in  this  instance 
demonstrates  that  its  cost  containment  efforts  are  unreasonable,  it  is  certainly  a  factor  to  be 
weighed.  I  note  that  BCBS  bears  the  burden  of  demonstrating  that  its  programs  are  acceptable. 
Additionally  when  the  question  of  whether  a  program  is  successful  may  depend  upon  its  cost  to 
benefit  ratio,  the  effort  expended  in  developing  a  new  program  may  tip  the  balance  against  a 
particular  program. 

Although  I  have  concerns  that  BCBS  has  not  already  implemented  the  outpatient 
payment  reform  program,  I  am  pleased  to  learn  that  it  is  planning  on  implementing  an  outpatient 
DRG  program.  Even  though  BCBS'  progress  this  year  is  slow,  and  its  description  of  these 
activities  in  its  filing  is  sketchy  at  best,  I  will  not  find  on  this  record  that  BCBS'  outpatient 
utilization  review  programs  and  cost  containment  activities  are  unacceptable.  However,  I  direct 
BCBS  to  provide  a  thorough  description  of  each  of  its  outpatient  cost  containment  programs  in 
its  next  filing,  including  the  program's  goals,  methodology,  timing  of  implementation,  as  well  as 
cost-to-benefit  ratio  and  estimated  savings.  I  further  direct  BCBS  to  include  in  its  filing  next 
year  a  complete  analysis  of  the  performance  of  these  programs  with  proposed  improvements. 
BCBS  shall  include  in  its  filings  descriptions  of  similar  programs  and  other  OPD  cost 
containment  programs  adopted  in  the  industry,  and  provide  an  explanation  of  any  decision  made 
to  develop  BCBS'  own  programs  rather  than  adopt  existing  systems. 
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2.      Diagnostic  Tests 

The  AG  notes  that  last  year  BCBS  was  directed  to  consider  the  benefit  of  developing  a 
program  or  method  to  conduct  utilization  review  of  diagnostic  tests,  and  to  either  propose  a 
program  or  report  on  the  results  of  its  evaluation  in  this  filing.  Decision  on  1991  Nongroup 
Rates  at  137.  He  argues  that  BCBS  has  not  implemented  any  concrete  program  to  deal  with  the 
problem  of  physicians1  over  utilization  of  such  tests,  asserting  that  BCBS  has  stated  it  is  in  the 
investigatory  stages  of  this  process. 

BCBS  states,  however,  that  it  evaluated  the  possible  utilization  review  of  diagnostic 
tests,  and  determined  that  while  it  is  more  difficult  to  establish  criteria  for  medical  necessity  of 
such  tests,  it  is  worthwhile  to  review  physicians  who  are  outliers  in  the  frequency  of  offering 
such  tests.  Dr.  Maltz  testified  that  BCBS  is  working  on  targeting  over  utilized  diagnostic 
procedures  and  identifying  physicians  with  improper  outpatient  utilization.  He  stated  that  BCBS 
will  then  develop  and  conduct  a  review  program  focused  on  the  identified  problems. 
According  to  BCBS,  such  a  review  will  allow  BCBS  to  determine  if  additional  efforts  might  be 
effective.   Dr.  Maltz  stated,  however,  that  BCBS  did  not  believe  it  would  be  cost-effective  to 
review  anywhere  near  100  percent  of  outpatient  claims.  BCBS  also  stated  that  it  is  investigating 
the  costs  and  benefits  of  monitoring  expensive  and  over  utilized  tests  for  psychiatric  conditions. 
It  contends  further  that  the  AG  has  offered  no  evidence  to  counter  its  position  that  it  is  very 
difficult  to  establish  a  cost-effective  method  of  reviewing  the  medical  necessity  of  such  tests. 
BCBS  argues  that  it  is  appropriate  to  proceed  with  care  in  this  area  to  avoid  developing  an 
expensive  program  that  will  cost  more  than  it  saves. 

BCBS  also  states  that  it  has  continued  the  Link  Program.  This  program  is  a 
postpayment  review  program  which  reviews  high  volume  diagnostic  procedures  performed  in 
the  hospital  outpatient  department  to  recover  dollars  on  services  found  not  medically  necessary. 
The  AG  notes  Dr.  Maltz'  testimony  that  the  Link  Program  is  in  various  stages  of  development 
He  argues  that  the  program  was  in  a  developmental  stage  last  year  and  does  not  appear  to  have 
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progressed  much.     BCBS  disagrees.   While  acknowledging  that  the  program  has  not  been  as 
successful  as  it  hoped  it  would  be,  BCBS  claims  that  this  has  not  been  because  of  insufficient 
efforts  to  implement  it.  BCBS  contends  that  it  has  reviewed  OPD  claims  for  both  high  volume 
diagnostic  services  and  pathology  procedures  to  identify  providers  who  appeared  to  be  utilizing 
OPD  services  inappropriately,  identifying  36  providers  whose  practices  are  now  being  reviewed 
for  potential  recoupment  of  money  paid  for  unnecessary  services. 

BCBS  argues  that  it  would  not  be  cost-effective  to  attempt  to  identify  every  case  of 
inappropriate  outpatient  utilization  through  the  Link  Program.  Dr.  Maltz  stated  that  this 
program  involves  a  great  amount  of  screening  and  review.   BCBS  claims  that  such  a  program 
will  be  cost-effective  only  if  review  is  focused  on  a  sufficiently  narrow  set  of  cases  that  a  high 
proportion  of  inappropriate  claims  will  be  found.   BCBS  states  that  it  is  reviewing  the  program 
to  determine  if  it  will  continue  to  be  cost-effective  and  should  be  continued. 

BCBS  also  argues  that  its  proposed  Outpatient  Payment  Reform  program,  intended  to 
provide  a  financial  incentive  for  physicians  to  perform  procedures  in  their  office  rather  than  the 
more  expensive  hospital  outpatient  department  setting,  should  have  a  broader  impact  and  be 
more  cost-effective  than  the  Link  Program,  which  relies  on  cosdy  post-payment  review. 
Therefore  BCBS  asserts,  it  should  not  be  expected  to  put  additional  resources  into  the  Link 
Program  when  the  Outpatient  Payment  Reform  offers  a  better  chance  of  controlling 
inappropriate  utilization. 

This  area  remains  one  of  concern.  While  I  will  not  find  that  BCBS'  programs  in  this  area 
are  unacceptable,  I  am  disturbed  that  BCBS  has  not  acted  more  quickly  in  developing  program 
changes.  I  expect  that  BCBS  will  explore  the  potential  for  new  programs,  through  evaluating 
the  possible  range  of  programs  available  in  the  industry  to  control  these  outpatient  costs,  and  I 
direct  BCBS  to  include  descriptions  of  such  programs  in  its  next  rate  filing,  as  well  as  an 
explanation  of  why  it  does  not  pursue  these  programs.  Additionally,  BCBS  should  report  on  the 
progress  of  its  development  of  a  utilization  review  program  for  diagnostic  tests,  and  also  present 
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an  analysis  of  the  Link  Program  and  a  comparison  of  this  program  and  the  efforts  through  the 
Outpatient  Payment  Reform  Program. 

F.      Mental  Health  Utilization  Review 

BCBS  presents  in  its  filing  the  Mental  Health  800  program,  which  it  introduced  this 
year.66  Under  this  program,  preadmission  certification  is  required  from  specialized  mental  health 
800  providers  to  allow  crisis  intervention  services  and  other  alternative  treatment  plans  to  avoid 
unnecessary  inpatient  admissions.  BCBS  asserts  that  the  DRG  system  will  not  apply  to 
psychiatric  hospitals,  but  BCBS  will  continue  to  conduct  concurrent  review  and  discharge 
planning  for  persons  who  are  admitted  for  inpatient  stays.    Dr.  Maltz  testified  that  a  new 
Catastrophic  Case  Management  program  will  operate  within  the  mental  health  case  management 
area  to  identify  and  follow  persons  at  risk  of  repeated  substance  abuse  or  mental  health 
admissions  to  provide  services  to  avoid  rehospitalization.    BCBS  contends  that  this  program  is 
an  innovative  attempt  to  divert  inpatient  psychiatric  and  substance  abuse  admissions  to  less 
expensive  but  equally  effective  alternate  treatment  settings,  noting  that  the  program  also 
negotiates  length  of  stay  for  those  cases  involving  admissions. 

Both  the  AG  and  the  SRB  take  issue  with  BCBS'  efforts  in  this  area.  Claiming  that  8 
percent  of  BCBS1  total  claims  are  related  to  mental  health  and  substance  abuse  services,  the  AG 
argues  that  the  industry  standard  is  to  disregard  cost  containment  programs  unless  the  particular 
type  of  claim  exceeds  10  percent  of  the  total  benefits  paid  by  an  insurer.67  He  contends  that 
BCBS  has  focused  most  of  its  cost  containment  activities  on  this  area  at  the  expense  of  other 


66  BCBS  has  modified  the  Behavioral  Assistance  Plan  (BHAP)  introduced  in  its  filing  last  year  and 
renamed  it  the  Mental  Health  800  Program. 

67  The  AG  acknowledges  that  the  proportion  of  claims  represented  by  mental  health  and  substance  abuse 
cases  has  grown  from  3  to  4  percent  of  claims  ten  years  ago  as  opposed  to  8  percent  currently. 
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areas  which  comprise  a  greater  percentage  of  BCBS'  total  claims.   The  AG  points  out  Dr. 
Maltz'  testimony  that  mental  health  cases  are  presently  the  only  cases  to  be  handled  by  the 
Catastrophic  Case  Management  Program,  asserting  further  that  mental  health  cases  are  also 
candidates  for  the  LCM  program  and  that  they  are  the  only  cases  presently  targeted  for  the 
Physician  Education  Program. 

The  AG  argues  also  that  if  BCBS  concentrates  cost  containment  activities  on  mental 
health  cases  it  should  follow  industry  standards,  including  using  "directioning"  or  concentrating 
utilization  review  on  a  small  number  of  providers  and  coordinating  reimbursement  with  the 
corresponding  utilization  review  program.    He  argues  that  BCBS'  failure  to  meet  the  industry 
standards  with  respect  to  this  program  is  a  violation  of  its  cost  containment  obligations. 

BCBS  criticizes  the  AG  for  arguing  that  its  cost  containment  efforts  in  this  area  are  too 
extensive,  arguing  that  had  it  not  taken  steps  to  address  the  high  rate  of  inappropriate  mental 
health  utilization,  the  Intervenors  would  have  argued  that  such  a  failure  justified  a  negative 
Chapter  199  finding.   Additionally,  it  takes  issue  with  the  AG's  criticisms  of  BCBS'  program  for 
failure  to  concentrate  utilization  on  a  few  providers,  asserting  that  nongroup  is  a  freedom-of- 
choice  product.  Therefore,  it  contends  that  any  changes  to  limit  providers  are  not  within  the 
scope  of  the  Division's  authority  to  review  nongroup  rates.68   BCBS  argues  that  Chapter  199 
cannot  be  interpreted  to  mean  that  it  must  abandon  the  indemnity  product  to  which  Chapter  199 
applies,  in  order  to  receive  approval  of  a  rate  for  a  product  that  then  will  no  longer  exist. 

The  SRB  contends,  on  the  other  hand,  that  BCBS'  mental  health  utilization  review  is 
inadequate.  It  argues  that  BCBS  ignores  problems  involving  inappropriate  medications,  failure 
to  prescribe  medications  when  clinically  indicated,  inappropriate  treatment  plans  or  treatment 


68  BCBS  makes  a  similar  argument  about  Mr.  Coady's  suggestion  that  BCBS  should  convert  the 
nongroup  population  to  an  HMO  setting. 
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settings,  failure  to  address  comorbid  conditions  and  poor  discharge  planning,  all  of  which  BCBS 
cited  as  common  quality  concerns  in  mental  health.    The  SRB  claims  that  BCBS1  only  response 
to  these  problems  has  been  to  set  up  meetings  with  institutions  to  resolve  utilization  review 
problems.   The  SRB  also  argues  that,  although  BCBS  states  there  is  a  significant  number  of 
inappropriate  admissions  to  inpatient  chemical  dependency  units,  BCBS  has  only  established  a 
single  pilot  program  in  one  geographic  area  to  address  such  admissions.   The  SRB  also  argues 
that  in  1991  BCBS  reviewed  only  six  out  of  212  mental  health  clinics  for  potential  utilization 
problems,  noting  that  BCBS  reported  that  three  of  the  six  clinics  had  utilization  review 
problems. 

The  SRB  also  takes  issue  with  BCBS'  continuation  of  a  daily  rate  basis  of  payment  for 
mental  health  admissions,  contending  that  BCBS  has  failed  to  make  use  of  its  newly  acquired 
ability  to  contract  with  hospitals  in  this  regard.  In  particular,  it  claims  that  BCBS  should 
improve  its  mental  health  reimbursement  schemes  by  contracting  with  fewer  providers, 
negotiating  large  discounts  and  directing  nongroup  subscribers  to  the  clinics  that  represent  larger 
savings  to  have  an  effective  cost  containment  program. 

BCBS  disputes  the  SRB's  assertion  that  BCBS  has  merely  set  up  meetings  with 
institutions  to  resolve  utilization  review  problems,  stating  that  the  Mental  Health  800  Program 
includes  quality  monitoring.  It  asserts  that  the  SRB  ignored  this  program's  extensive 
preadmission  review  process  and  the  continuing  efforts  by  case  management  staff  to  reduce 
length  of  stay  in  such  facilities.  BCBS  also  states  that  the  chemical  dependency  pilot  program  is 
just  one  facet  of  the  Mental  Health  800  Program.69 


69  In  its  reply  brief,  BCBS  erroneously  described  this  argument  as  one  made  by  AG  rather  than  the  SRB. 
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BCBS  also  contends  that  inappropriate  mental  health  admissions  are  a  primary  focus  of 
the  Mental  Health  800  Program,  and  that  the  pilot  program  is  one  specific  approach  being  tried. 
BCBS  argues  that  the  mental  health  clinics  reviewed  were  targeted  because  of  their  potential  for 
inappropriate  utilization,  and  therefore  it  is  not  surprising  that  half  of  the  clinics  had  problems. 
Finally  it  argues  that  mental  health  admissions  are  not  included  in  the  DRG  reimbursement 
system  because  a  diagnosis  does  not  indicate  the  appropriate  level  of  care  or  length  of  stay  in 
such  cases. 

BCBS  claims  that  the  SRB's  position  that  BCBS1  mental  health  utilization  review 
program  is  inadequate  is  inconsistent  with  Mr.  Coady's  testimony.  I  note,  however,  that  the 
testimony  cited  by  BCBS  did  not  specifically  recommend  that  the  Mental  Health  800  Program 
be  abandoned.  Mr.  Coady  expressed  surprise  at  the  program  because  of  low  utilization  of  the 
benefit.  He  stated  that  the  program  would  not  be  successful  because  of  the  low  utilization  and 
low  savings  potential  and  because  BCBS  had  not  adopted  directioning.70 

Although  I  agree  with  the  Intervenors  that  BCBS  should  concentrate  most  of  its  efforts 
on  programs  that  will  affect  a  greater  proportion  of  claim  costs,  I  will  not  find  this  program 
unacceptable  on  that  basis.  Nor  will  I  find  that  BCBS'  cost  containment  program  is 
unreasonable  as  a  whole  for  this  reason  or  for  the  failure  to  introduce  directioning.71  However,  I 
expect  that  BCBS  will  consider  the  SRB's  suggestions  in  its  evaluation  of  the  program  over  the 
next  year  and  report  on  such  an  evaluation  in  its  next  rate  filing.  As  with  the  other  programs, 


70  BCBS  argues  that  Mr.  Coady  has  no  knowledge  of  the  Chapter  199  standard  and  is  simply  criticizing 
BCBS'  programs  whenever  they  differ  from  his.  BCBS  asserts  that  this  is  not  the  basis  for  a  negative 
Chapter  199  finding. 

71  While  I  agree  with  BCBS  that  nongroup  is  a  freedom-of-choice  product,  I  note  that  BCBS  already 
limits  reimbursement  to  participating  individual  providers,  who  do  not  constitute  all  potential  providers. 
Therefore,  I  disagree  with  BCBS  that  the  concept  of  an  indemnity  program  precludes  any  implementation 
of  limiting  reimbursement  to  particular  providers. 
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BCBS  shall  include  a  comparison  of  its  cost  containment  efforts  with  those  of  other  members  of 
the  industry. 

G.     Prenatal  and  Maternity  Benefits 

This  year  BCBS  has  developed  an  Early  Maternity  Assessment  Program  to  eliminate 
and/or  reduce  the  incidence  of  premature  births.  BCBS  states  that  the  program  involves  a  high 
risk  pregnancy  screening  assessment  and  case  management  program  administered  by  the 
obstetrical  case  management  unit   In  this  program,  members  are  requested  to  notify  BCBS  as 
soon  as  pregnancy  is  confirmed.  BCBS  mails  written  materials  to  subscribers  to  encourage  early 
notification,  and  high  risk  pregnancies  are  identified  on  the  basis  of  a  questionnaire  sent  to  the 
patient  and  the  physician  after  notice  of  a  pregnancy.  BCBS  states  that  it  assigns  case  managers 
from  the  LCM  unit  to  follow  the  high  risk  pregnancies  and  arrange  for  alternate  services  to  be 
provided  if  necessary.  The  case  managers  also  follow  other  maternity  patients  during  the  course 
of  their  pregnancy  to  determine  if  high  risk  factors  have  arisen,  and  provide  child  health 
information  after  delivery.72 

Both  the  SRB  and  the  AG  assert  that  BCBS'  prenatal  monitoring  program  is  inadequate. 
In  particular,  they  take  issue  with  the  fact  that  the  program  offers  positive  incentives,  rather  than 
penalties,  to  pressure  women  to  notify  BCBS  of  pregnancies  in  a  timely  fashion.  The  SRB 
contends  that  absent  a  penalty  for  failure  to  meet  reporting  requirements,  it  is  doubtful  that  many 
people  will  report  their  pregnancies  in  a  timely  fashion  and  the  program  will  be  unsuccessful. 
Citing  Mr.  Coady's  testimony,  the  SRB  argues  that  an  effective  prenatal  program  can  only  be 
successful  if  pregnant  women  report  their  pregnancy  by  the  end  of  their  first  trimester,  in  order 


72  According  to  BCBS,  the  patients'  incentive  for  early  registration  includes  an  800  number  for  nursing 
support,  informational  pamphlets  from  the  March  of  Dimes,  an  illustrated  book  of  pregnancy  care,  the 
assessment  form  which  determines  if  the  patient  is  at  a  high  risk  for  preterm  labor,  and  a  baby  bag  and 
child  care  book  at  or  after  delivery. 
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for  BCBS  to  monitor  pregnancies,  identify  high  risk  pregnancies  and  employ  extra-contractual 
benefits  to  avoid  future  problems  and  costs. 

Although  Dr.  Maltz  stated  he  was  unaware  of  insurers  which  used  penalties,  Mr.  Coady 
stated  that,  based  on  a  quick  telephone  survey  of  fifteen  prenatal  monitoring  programs,  he  found 
that  five  used  penalties,  and  that  there  was  a  positive  correlation  between  the  maturity  of  the 
program  contacted  and  the  use  of  negative  incentives.73  Accordingly  the  SRB  states  that  BCBS1 
cost  containment  in  this  area  is  inadequate. 

Noting  that  BCBS  was  directed  to  report  on  the  progress  of  cost  containment  initiatives 
in  the  area  of  maternity  costs  in  the  Decision  on  1991  Nongroup  Rates  at  146,  the  AG  argues 
that  BCBS'  early  maternity  assessment  program  has  inadequate  controls  to  prevent  premature 
births  and  other  post  partum  problems.   He  asserts  that  BCBS'  positive  incentives  to  promote 
better  compliance  with  the  prenatal  monitoring  program  are  insignificant  compared  to  the 
penalties  which,  according  to  Mr.  Coady,  most  utilization  management  programs  impose  if  no 
notification  is  given  to  the  insurer  by  the  end  of  the  first  trimester. 

BCBS  argues  that  it  is  not  clear  that  penalties  are  necessary  to  make  this  kind  of 
program  work.  It  notes  that  Mr.  Coady's  own  informal  survey  revealed  that  only  one-third  of 
the  respondents  used  penalties,  although  as  Mr.  Coady  stated,  penalties  had  been  implemented 
by  the  more  mature  programs.   BCBS  argues  that  it  should  be  encouraged  to  use  positive 
incentives  so  that  subscribers  are  not  penalized  unnecessarily,  and  that  if  program  experience 
shows  that  the  incentives  are  not  working,  then  it  may  be  appropriate  to  consider  penalties. 


73  The  SRB  notes  that  BCBS  has  not  offered  comparisons  with  other  established  plans  with  regard  to 
this  program,  and  contends  that  the  lack  of  comparisons  is  found  throughout  the  filing,  demonstrating  the 
failings  of  BCBS'  cost  containment  programs. 
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However,  it  claims,  it  is  premature  to  make  such  a  decision  now.74   BCBS  goes  on  to  argue  that 
the  BCBS  program  is  very  similar  to  that  recommended  by  Mr.  Coady  other  than  the  issue  of 
positive  versus  negative  incentives.75 

On  this  record  I  cannot  agree  with  the  Intervenors.  Rather,  I  agree  with  BCBS  that  it  is 
not  unreasonable  to  make  an  initial  effort  with  positive  incentives  to  encourage  pregnant  women 
to  notify  BCBS  early  in  their  pregnancies.  I  am  aware  that  BCBS  proposed  a  penalty  in 
connection  with  another  program,  its  mental  health  cost  containment  program  last  year.   See 
Decision  on  1991  Nongroup  Rates  at  150.  However,  I  do  not  consider  the  fact  that  negative 
penalties  have  been  established  for  other  cost  containment  programs  to  mean  they  should  be 
adopted  in  every  instance.  I  expect  that  BCBS  will  monitor  this  program,  evaluate  other 
industry  programs  and  present  an  analysis  in  its  filing  next  year. 

H.     Mail  Service  Drug  Program 

This  year  BCBS  has  introduced  as  part  of  its  LCM  program,  a  mail  service  prescription 
drug  pilot  program  through  BCBS'  contract  with  Medco  Containment  Services,  Inc.  BCBS 
selected  subscribers  who  are  organ  transplant  recipients  or  are  HIV  positive  to  be  eligible 
initially  to  use  this  service  because  of  their  high  usage  of  maintenance  drugs.    According  to 
BCBS,  if  the  program  is  successful,  it  will  add  additional  diagnoses  in  the  following  year. 


74  BCBS  also  states  that  Mr.  Coady  erroneously  criticized  BCBS  for  not  requiring  notification  of 
pregnancy  until  the  end  of  the  second  trimester,  although  its  program  is  intended  to  identify  pregnancies  in 
the  first  trimester.   It  also  states  that  Mr.  Coady's  major  criticism  is  not  with  the  program,  but  with  the 
format  in  which  BCBS  generates  reports.  BCBS  argues  that  although  it  keeps  statistics  on  high-risk 
pregnancies  and  neonates,  it  does  not  keep  statistics  on  low  birth  weight  babies  since  many  of  them  will 
not  need  extraordinary  medical  care.  It  also  states  that  inpatient  maternity  and  nursery  costs  account  for 
only  4  percent  of  BCBS  total  hospital  loss  payment  for  the  most  recent  year. 

75  BCBS  argues  that  if  Mr.  Coady  objected  to  the  mental  health  program  because  it  represented  only  8 
to  10  percent  of  claims,  he  should  not  be  objecting  to  the  absence  of  reporting  procedures  to  follow  a 
subset  of  the  4  percent  of  claims  which  represents  high  risk  pregnancies  and  neonates.  I  note  Mr.  Coady's 
testimony  that  neonatal  intensive  care  costs  are  very  high. 
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Noting  that  BCBS  estimates  savings  of  $5,850  in  1992  for  this  program  and  $23,400  in 
1993,  the  AG  argues  that  the  program  should  be  expanded  to  cover  other  nongroup  subscribers 
who  are  on  maintenance  drugs.  He  states  that  an  analysis  of  claims  from  subscribers  targeted 
for  LCM  reveals  that  over  fifty  percent  of  their  claims  relate  to  maintenance  drugs.  He  criticizes 
BCBS'  basing  its  decision  not  to  expand  the  program  to  all  nongroup  subscribers  on  the  ground 
that  it  is  questionable  whether  expansion  is  politically  feasible  at  this  time.  Arguing  that  BCBS 
should  be  more  aggressive  in  trying  to  implement  the  mail  pharmacy  program,  the  AG  contends 
that  this  program  is  evidence  that  BCBS  has  violated  its  Chapter  199  obligations. 

BCBS  argues  that  the  current  mail  service  program  is  a  pilot  project.  It  contends  that 
unlike  Medex,  the  nongroup  population  in  general  would  not  be  expected  to  use  large  amounts 
of  maintenance  prescriptions,  which  Dr.  Maltz  stated  are  the  drugs  that  can  readily  be  serviced 
through  a  mail  service  pharmacy.   Therefore,  BCBS  asserts,  it  has  chosen  to  focus  initially  on 
organ  transplant  recipients  and  HTV  positive  members  subject  to  the  LCM  program,  who  are  the 
most  likely  to  use  maintenance  medications.   BCBS  states  that  experience  with  the  pilot 
program  will  allow  it  to  determine  whether,  and  if  so  how,  the  mail  service  program  should  be 
expanded.   BCBS  also  contends  that  the  AG  has  ignored  the  complicated  benefit  design  issues 
presented  by  a  large  scale  mail  service  pharmacy  program.      It  states  further  that  the  AG  failed 
to  present  any  reasons  why  it  is  inappropriate  to  set  up  a  pilot  program,  and  it  should  be  allowed 
to  analyze  the  results  of  the  pilot  before  deciding  whether  to  expand  the  program  to  include 
other  conditions  covered  by  the  LCM  program. 

I  cannot  agree  with  the  AG.  Although  I  note  that  BCBS  states  that  political  concerns 
affected  its  decision  on  the  extent  to  which  it  would  implement  a  mail  service  prescription  drug 
program,  I  will  not  find  BCBS'  decision  to  adopt  the  mail  service  program  as  a  pilot,  focused  on 
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diagnoses  with  high  utilization  to  be  unreasonable.76  I  expect,  however,  that  BCBS'  next  filing 
will  provide  a  detailed  discussion  of  its  experience  with  this  program,  and  will  identify  its 
proposed  action  resulting  from  the  pilot.  Such  a  discussion  shall  also  address  the  question  of 
expanding  the  pilot  across  the  nongroup  population,  and  provide  reasons  for  BCBS'  decision  on 
its  course  of  action. 

I.      Physician  Education 

The  AG  notes  that  BCBS  was  directed  to  consider  developing  a  physician  education 
program,  to  evaluate  physician  education  activities  conducted  by  other  health  insurers  and  to 
report  the  results  of  its  research  in  this  year's  filing.  See  Decision  on  1991  Nongroup  Rates  at 
147.  Arguing  that  BCBS  has  neither  made  a  proposal  for  an  extensive  physician  education 
program,  nor  reported  on  physician  education  programs  conducted  by  other  health  insurers,  he 
argues  that  BCBS  has  not  fulfilled  the  directive  in  last  year's  decision. 

BCBS  reported  it  has  decided  to  implement  a  mental  health  physician  education 
program.   It  argues  that  individual  physician  education  is  an  integral  part  of  its  ongoing 
utilization  review  activities,  and  also  points  out  that  through  an  outside  vendor  it  conducts 
physician  education  for  Medex  providers,  some  of  whom  presumably  prescribe  to  nongroup 
members.  BCBS  asserts  that  the  AG  complains  that  BCBS  is  making  inadequate  efforts  in  this 
area  but  offers  no  testimony  as  to  what  additional  cost-effective  physician  education  programs 
should  be  implemented. 


76  I  note  that  BCBS'  Medex  program  contains  a  mail  service  component  for  maintenance  drugs. 
However,  this  program  has  been  in  effect  for  less  than  two  years,  and  it  remains  too  early  to  determine 
whether  the  program  is  successful  in  containing  costs.  See  generally  Decision  on  1991  Medex  Rates; 
Decision  on  1992  Medex  Rates;  Decision  on  1993  Medex  Rates. 
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BCBS  also  contends  that  generic  physician  education  efforts  without  such  a  specific 
focus  are  not  likely  to  be  cost-effective.   It  argues  that  the  expense  involved  in  communicating 
with  physicians  on  an  individual  basis  is  high  and  the  incentive  for  the  physician  to  change  his  or 
her  practice  is  low.  It  argues  that  it  is  wise  not  to  waste  subscriber  money  on  generalized 
physician  education  efforts  but  rather  to  target  efforts  on  specific  areas  and  providers  where 
cost-effective  results  seem  possible.77 

On  this  record,  I  cannot  conclude  that  BCBS'  decision  to  focus  physician  education  is 
unreasonable.  Again,  however,  BCBS  is  on  notice  that  it  must  offer  comparisons  to  other 
programs,  and  an  explanation  of  why  it  does  not  adopt  programs  other  members  of  the  industry 
utilize.  BCBS  is  directed  to  offer  information  in  its  next  filing  concerning  developments  in  the 
cost  containment  field  on  the  subject  of  physician  education  and  to  explain  its  course  of  action  in 
light  of  the  possible  programs  existing  in  the  industry. 

J.      Fraud  Prevention  Programs 

The  SRB  contends  that  BCBS1  efforts  to  prevent  fraud  are  inadequate.78  It  argues  that 
BCBS  has  failed  to  show  that  its  efforts  to  prevent  fraud  reduce  costs  or  eliminate 


77  During  the  public  comment  portion  of  the  hearing  the  Massachusetts  Medical  Society  submitted 
written  comments.   Its  comments  questioned  the  conformity  of  certain  utilization  review  programs  with 
applicable  statutes,  focusing  in  particular  on  the  Quality  Assessment  Program,  RBRVS  and  credentialing. 
It  requests  that  the  credentialing  program  be  disapproved.  Since  the  Society  did  not  intervene  and  litigate 
this  issue,  the  record  is  inadequate  for  me  to  address  it.  However,  my  finding  under  Chapter  199  does  not 
constitute  a  finding  that  these  programs  are  in  compliance  with  all  applicable  laws. 

78  The  SRB  notes  that  Dr.  Maltz  was  unable  to  answer  certain  questions  about  BCBS'  fraud  prevention 
activities.  Dr.  Maltz  stated  he  did  not  know:  the  BCBS  fraud  bureau's  results  in  fighting  fraud;  whether 
there  were  any  projected  savings  in  the  filing  attributable  to  the  work  of  the  fraud  unit;  the  identity  of  the 
BCBS  staff  with  answers  to  these  questions  (even  though  Dr.  Maltz  stated  that  fraud  prevention  was  a 
component  of  utilization  review);  whether  any  fraud  cases  had  been  referred  to  the  Insurance  Fraud 
Bureau  of  Massachusetts;  whether  there  were  any  studies  or  projections  as  to  the  percentage  of  fraud 
present  in  the  nongroup  program;  how  much  BCBS  is  saving  as  a  result  of  fraud  prevention;  what 
specific  fraudulent  activity  represents  the  most  lost  dollars  to  BCBS;  or  whether  there  is  a  federal 

(footnote  continued  on  following  page) 
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reimbursement  for  medically  unnecessary  procedures.  In  response  to  a  record  request,  Ms. 
Elinor  Socholitzky,  Director  of  BCBS  Medex  and  Nongroup  Product  Management,  stated  that 
the  Fraud  Hotline  was  established  in  1987  to  enhance  efforts  to  detect  fraud,  and  that  the  toll- 
free  hotline  would  be  transferred  to  a  Special  Investigation  Unit  for  fraud  detection  to  be 
operational  as  of  July  1, 1992.  She  also  stated  that  since  the  hotline  has  been  in  existence  since 
1987,  the  savings  are  reflected  in  the  rate  base.   The  SRB  disputes  this  contention.  It  points  out 
that  Mr.  Coady  stated  that  BCBS  should  follow  the  industry  standard  approach  to  fraud 
prevention,  which  he  stated  is  broader  than  that  of  BCBS.  In  particular,  he  testified  that  insurers 
have  staff  to  address  problems  such  as  unbundling  procedures,  abuse  of  coordination  of  benefits, 
multiple  billings  for  the  same  service,  and  billing  for  services  not  rendered.    Mr.  Coady  testified 
of  one  self -funded  plan  which  reported  savings  of  1.5  percent  of  total  paid  benefits  through 
medical  fraud  detection  and  prosecution  efforts.  The  SRB  argues  that  BCBS  could  reduce  the 
nongroup  rate  request  by  $2.7  million  if  it  had  similar  results.79   The  SRB  claims  that  BCBS' 
failure  to  show  a  demonstrated  impact  from  this  program  also  requires  a  finding  that  it  has  not 
met  its  Chapter  199  obligations. 

Arguing  that  Mr.  Coady's  definition  of  fraud  is  overly  broad,  BCBS  states  that  the  fraud 
hotline  savings  represent  only  a  small  portion  of  its  efforts  to  deal  with  fraud.    BCBS  also 
asserts  that  it  has  programs  in  place  to  deal  with  the  issues  Mr.  Coady  has  defined  as  fraud.  It 
states  that  its  claims  area  review,  the  fraud  hotline,  the  corporate  fraud  detection  function  and  an 
internal  audit  department  all  work  to  detect  fraud.  It  notes  Dr.  Maltz'  testimony  that  BCBS 
developed  and  operates  a  program  for  detecting  unbundling  of  claims,  which  it  contends  is  more 


investigation  through  Blue  Cross  and  Blue  Shield  nationwide  regarding  the  creation  of  fictitious 
prescriptions. 

79  On  this  record,  the  savings  reported  by  Mr.  Coady  do  not  support  the  SRB's  contention.  It  is  not 
enough  for  an  Intervenor  to  report  that  another  entity  has  achieved  cost  containment  savings. 
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effective  than  the  commercial  packages  recommended  by  Mr.  Coady.    Dr.  Maltz  also  stated  that 
BCBS  has  a  reimbursement  system  which  minimizes  upcoding,  a  claims  system  which  detects 
multiple  billings  and  medical  policy  edits  which  compare  diagnoses  and  procedures  to  verify 
appropriateness.  He  also  offered  testimony  that  BCBS  does  pattern  of  care  studies  and 
physician  profiling. 

BCBS  contends  further  that  it  recognizes  that  fraud  detection  is  an  important  activity 
and  that  it  has  been  carried  on  by  BCBS  for  years.  It  states,  however  that  BCBS  does  not 
consider  it  a  utilization  review  program  because  it  does  not  involve  determining  the  medical 
necessity  of  particular  services.  Therefore,  it  claims,  it  had  no  obligation  to  describe  these 
programs  in  the  Chapter  199  section  of  its  filing,  although,  it  states  its  fraud  detection  activities 
are  effective.   BCBS  also  argues  that  it  should  be  given  advance  notice  if  additional  matters 
should  be  described  in  the  filing,  and  that  it  cannot  be  expected  to  guess  at  all  the  activities  the 
Intervenors'  witnesses  might  raise  concerning  cost  containment  and  anticipate  them  in  its  filing. 

While  I  agree  that  BCBS  may  not  have  expected  at  the  time  it  prepared  its  original  filing 
that  the  Intervenors  would  challenge  its  fraud  prevention  programs,  I  note  that  it  made  only  a 
limited  effort  to  introduce  information  about  these  programs  in  its  rebuttal  filing  after  the  SRB 
raised  this  issue.  Since  only  certain  fraud  detection  activities  appear  to  form  part  of  BCBS' 
traditional  utilization  review  programs,  I  am  concerned  that  BCBS  did  not  make  available  a 
witness  with  more  knowledge  of  the  programs  than  Dr.  Maltz  and  Ms.  Socholitzky.  Based  on 
the  record,  I  have  only  a  superficial  idea  of  the  programs'  goals  and  activities.  However,  I  will 
not  accept  the  SRB's  position  that  BCBS  should  achieve  the  level  of  fraud  savings  proposed  by 
the  SRB.  Accordingly,  I  shall  direct  BCBS  to  include  a  comprehensive  description  of  its  fraud 
programs  in  its  next  rate  filing,  as  well  as  a  comparison  with  other  programs  in  the  industry.  In 
addition,  BCBS  shall  include  a  calculation  of  savings  resulting  from  these  programs,  whether  or 
not  it  contends  such  savings  to  be  reflected  in  the  base. 
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K.     Subrogation  Efforts 

Through  subrogation,  BCBS  can  recoup  dollars  paid  out  for  claims  for  which  another 
company  or  entity  is  responsible.  The  SRB  argues  that  BCBS  has  failed  to  show  that  its 
subrogation  recoveries  are  adequate  and  contends  that  the  filing  shows  very  little  about 
subrogation  efforts.  It  cites  Mr.  Coady's  testimony  that  most  plans  have  found  it  cost  effective 
to  let  subrogation  be  pursued  on  a  contingency  basis  by  local  law  firms.    Mr.  Coady  stated  that 
one  company,  not  an  insurer,  through  use  of  a  subrogation  recovery  firm,  consistently  met  its 
established  annual  target  of  recovering  one  percent  of  paid  claims  net  of  legal  costs.    The  SRB 
contends  that  since  BCBS  does  not  use  an  outside  subrogation  recovery  firm,  has  no  established 
targets  and  has  not  shown  how  much  money  it  is  recovering,  its  subrogation  program  is 
inadequate. 

BCBS  asserts  that  its  subrogation  unit  pursues  recoveries,  and  argues  that  nothing  in 
Chapter  199  suggests  that  subrogation  recoveries  must  be  delegated  to  an  outside  law  firm  as 
Mr.  Coady  suggests.  It  claims  that  Mr.  Coady  is  simply  offering  his  views  on  how  to  manage  a 
program,  rather  than  focusing  on  the  standard  required  by  Chapter  199.      BCBS  states  that  in 
addition  to  ensuring  that  claims  are  properly  handled  under  coordination  of  benefits  and  workers' 
compensation  requirements,  it  has  performed  subrogation  as  a  part  of  the  nongroup  MMM  and 
CMMM  programs  since  their  inception.  It  also  states  that  the  savings  from  these  efforts  are 
reflected  in  its  claims  experience. 

While  BCBS  did  not  describe  its  efforts  in  any  detail,  I  cannot  on  this  record  accept  that 
a  reasonable  program  requires  the  hiring  of  an  outside  firm.  However,  I  direct  BCBS  to  include 
a  comprehensive  description  of  this  program  in  its  next  rate  filing,  with  a  comparison  of  other 
programs  in  the  industry.  Additionally,  BCBS  should  provide  data  quantifying  its  subrogation 
efforts,  including  results  specific  to  the  units  within  BCBS  which  perform  subrogation 
recoveries.  As  with  the  fraud  detection  programs,  the  savings  shall  be  calculated  regardless  of 
whether  BCBS  contends  they  are  reflected  in  the  claims  experience. 
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L.     BCBS'  Overall  Management 

The  SRB  contends  that  BCBS'  utilization  review  management  information  and 
management  control  systems  are  inadequate.  Citing  Mr.  Coady,  it  contends  that  if  BCBS  cannot 
manage  utilization  review  programs  effectively,  it  cannot  avoid  medically  unnecessary  care. 
The  SRB  claims  that  because  of  BCBS1  reliance  on  inadequate  management,  insufficient  data 
collection  and  misuse  of  the  data  that  are  collected  and  outdated  methods,  there  is  inadequate 
cost  containment   It  refers  to  the  Decision  on  1990  Nongroup  Rates  at  56,  in  which  the 
Commissioner  stated: 

While  BC/BS  is  correct  in  its  argument  that  Chapter  199  does 
not  direct  the  form  of  any  data  information  systems,  Chapter  199's 
clear  charge  that  the  companies  employ  'utilization  review 
programs  and  other  techniques  acceptable  to  [the  Commissioner] 
which  have  had  or  are  expected  to  have  a  demonstrated  impact'  on 
the  prevention  of  reimbursement  for  services  which  are  not 
medically  necessary,  clearly  include  efficient,  informed 
management  oversight  of  utilization  review  programs....  Prompt, 
efficient  internal  assessment  must  be  an  intrinsic  part  of  any 
utilization  review  program,  and  BC/BS  should  establish  in  its 
nongroup  filing  that  it  has,  or  is  instituting,  systems  which  will 
facilitate  that  effort. 

The  SRB  contends  that  efficient  and  informed  management  requires  extensive  data 
collection  and  the  conversion  of  these  data  into  information  which  can  be  used  for  cost 
containment  management.  The  SRB  notes  that  in  the  Decision  on  1990  Nongroup  Rates  at  55, 
the  Commissioner  stated  that  BCBS  data  "are  not  synthesized  into  readily  usable  management 
information."    That  decision  directed  BCBS  to  establish  in  its  filing  that  it  has  or  is  instituting 
systems  to  correct  this  situation.  Id.  at  56.  The  SRB  states  that  BCBS  has  not  corrected  this 
situation  at  all. 
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The  SRB  contends  that  BCBS  fails  to  make  effective  use  of  the  information  it  does 
obtain.  It  also  argues  that  BCBS  has  failed  to  collect  data  concerning  a  wide  variety  of 
utilization  review  matters.80  The  SRB  notes  that  the  filing  contains  virtually  no  comparisons 
with  other  populations.  It  disputes  BCBS'  contention  that  no  direct  comparisons  can  be  made 
between  the  MMM  population  and  other  populations  due  to  differences  in  demographics  and 
data  collections,  since  differences  in  demographics  are  controlled  by  age  and  sex  adjusted  rates. 
It  also  contends  that  since  data  for  most  health  plans  are  ICD-9  and  CPT-4  coded,  all  expected 
utilization  rate  differences  can  be  corrected  once  one  knows  the  age  and  sex  distribution  of  the 
covered  populations. 

The  SRB  goes  on  to  point  out  in  particular  that  BCBS'  filing  contains  no  meaningful 
comparisons  between  its  experience  or  cost  containment  programs  and  those  of  other  Blue 
Cross  and  Blue  Shield  programs  in  other  states,  even  though  it  is  aware  of  the  benefit 
configurations  used  by  other  Blue  Cross  and  Blue  Shield  plans.    Mr.  Coady  pointed  out  that 
the  various  insurers  of  last  resort  ought  to  benefit  from  the  study  of  each  others'  problems  and 
successes. 

Additionally,  the  SRB  asserts  that  BCBS  has  not  included  in  its  cost  containment  filing 
targets  and  goals  for  individual  programs.  It  notes  that  Mr.  Coady  testified  that  BCBS  needs 


80  The  SRB  specified  the  following  list  of  data  requested  by  the  Intervenors  which  BCBS  stated  it  has 
not  collected:  the  percentage  of  prescription  drug  claims  that  are  for  maintenance  drugs,  the  amount  of 
money  saved  through  fraud  prevention,  the  average  cost  increase  per  hospital  admission,  the  average  cost 
increase  in  room  and  board  per  hospital  admission,  the  percentage  of  total  procedures  that  could  be 
performed  in  a  physician's  office  that  are  performed  on  an  outpatient  basis,  the  percentage  of  claims  that 
are  fraudulent,  the  most  costly  and  most  prevalent  procedures  performed  for  1991,  the  average  hospital 
cost  per  diagnosis  for  the  top  25  diagnoses  for  the  nongroup  population,  the  percentage  of  hospital 
outpatient  claims  that  will  be  reviewed  for  the  next  rate  year,  the  breakdown  of  the  projected  1 2  percent 
increase  for  inpatient  cost,  percentage  of  nongroup  deliveries  over  most  recent  12  months  which  were  low 
birth  weight  babies,  estimated  savings  due  to  discontinuing  concurrent  review,  the  number  of  subrogation 
cases  asserted  by  BCBS,  and  the  claims  dollars  BCBS  would  have  paid  for  the  last  12  month  period  for 
inpatient  benefits  if  BCBS  had  had  a  DRG  system  in  place. 
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data  intensive  industry  benchmarks  and  that  only  through  targets  and  comparisons  with  other 
populations  can  BCBS  evaluate  its  programs'  effectiveness.     According  to  Mr.  Coady,  the  lack 
of  such  benchmarks  and  modern  inappropriateness  measurements  is  especially  detrimental  to  the 
LCM  program,  for  which  projected  savings  will  drop  from  a  savings  ratio  of  14.4:1  to  4:1.  The 
SRB  asserts  that  because  this  projection  was  made  without  the  benefit  of  any  comparison  to 
other  populations  or  other  programs,  BCBS  has  not  satisfied  the  directive  in  last  year's  decision 
to  include  cost  to  benefit  ratios  for  each  program,  since  no  such  comparisons  or  support  for  the 
projections  were  made.  See  Decision  on  1991  Nongroup  Rates  at  124-125. 

The  SRB  also  argues  that  Mr.  Coady  cited  several  other  deficiencies  in  BCBS'  programs. 
It  states  that  BCBS'  programs  should  also  demonstrate  how  much  they  are  decreasing  charges 
per  member  per  month.  It  points  out  that  Mr.  Coady  testified  that  there  should  be  a  complete 
merge  of  utilization  management  and  paid  claims  data.   By  contrast,  the  SRB  notes,  BCBS' 
system  has  a  utilization  review  database  separate  from  the  claims  database.   Mr.  Coady  testified 
that  it  is  essential  that  utilization  review  and  claims  data  go  to  a  common  system.    He  also 
stated  that  the  BCBS  benefit  management  information  reports  are  primitive  and  there  is  no 
indication  of  exception  reporting. 

BCBS  disputes  these  criticisms,  arguing  that  the  SRB  ignores  the  fact  that  BCBS' 
utilization  review  program  is  certified  by  the  Utilization  Review  Accreditation  Commission 
(URAC).81    As  Mr.  Coady  testified,  the  URAC  issues  accreditation  after  an  extensive  review  of 
an  organization's  utilization  review  activities,  including  a  written  filing,  an  on-site  review  and  a 
records  review.    Noting  Mr.  Coady's  testimony  that  the  URAC  standards  were  a  very 
comprehensive  description  of  the  operating  characteristics  of  utilization  review  programs,  BCBS 
contends  that  the  conclusion  of  an  independent  accreditation  organization,  which  determined 


81  Dr.  Maltz  testified  that  BCBS  became  certified  by  URAC  in  May  1992. 
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that  BCBS  met  these  standards,  should  be  entitled  to  more  weight  than  Mr.  Coady's  opinion 
which  was  based  on  a  less  thorough  review.82 

BCBS  argues  further  that  Mr.  Coady's  criticisms  about  BCBS'  alleged  deficiencies  are 
wrong.  It  states  that  it  is  maintaining  the  physician  profiles  recommended  by  Mr.  Coady,  to  use 
claims  data  to  study  practice  patterns  and  quality  of  care  via  outcomes.     It  also  argues  that  it 
produced  much  of  the  information  sought  by  the  SRB  in  discovery,  although  not  necessarily  in 
the  format  requested  by  Mr.  Coady,  and  contends  that  it  should  not  be  expected  to  maintain 
reports  identical  in  format  to  those  preferred  by  Mr.  Coady.  Mr.  Coady  testified  that  electronic 
claims  provide  better  quantity  and  quality  of  data  and  should  significantly  reduce  claims 
processing  costs.  BCBS,  however,  argues  that  these  questions  have  no  bearing  on  whether  its 
utilization  review  programs  are  acceptable.   BCBS  contends  also  that  the  list  of  data  the  SRB 
claims  it  has  failed  to  collect  is  not  a  meaningful  way  to  evaluate  the  effectiveness  of  a 
management  program,  as  no  two  programs  keep  reports  in  exactly  the  same  format  Therefore, 
it  states  there  is  no  surprise  in  the  fact  that  it  does  not  generate  reports  of  all  of  the  categories  of 
data  that  Mr.  Coady  requested. 

BCBS  also  argues  that  Mr.  Coady's  request  for  age  and  sex  adjusted  comparisons  with 
other  populations  fails  to  recognize  both  the  increasing  problem  of  adverse  selection  facing  the 
nongroup  population  and  the  shrinking  number  of  nongroup  members.  It  asserts  that, 
increasingly,  only  persons  who  know  their  medical  expenses  will  exceed  their  premium  costs  are 
purchasing  nongroup  coverage,  and  that  the  risk-sharing  aspect  of  insurance  is  rapidly 
disappearing  from  the  nongroup  population  as  a  result  of  an  assessment  spiral.  Therefore  it 


82  BCBS  argues  that  it  presented  extensive  evidence  concerning  its  existing  effective  utilization  review 
programs  and  the  implementation  of  additional  programs,  noting  in  particular  the  enhanced  preadmission 
review  and  large  case  management  programs  to  complement  its  new  DRG-based  hospital  reimbursement 
system. 
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contends  that  even  age  and  sex  adjusted  comparisons  cannot  be  expected  to  be  meaningful  for 
the  shrinking  nongroup  population,  and  for  the  same  reasons  industry  benchmarks  cannot  be 
particularly  meaningful  for  nongroup. 

BCBS  appears  to  suggest  that  no  comparisons  with  other  populations  may  be  made. 
However  it  has  not  supported  this  contention.  I  am  concerned  that  BCBS  has  not  provided 
more  data  comparisons,  at  the  least  with  other  Blue  Cross  and  Blue  Shield  plans  in  other  states. 
As  I  have  stated  throughout  the  cost  containment  section  of  this  decision,  it  is  incumbent  on 
BCBS  to  develop  new  programs  to  address  new  problems  of  utilization  and  medically 
unnecessary  care.  Not  only  should  BCBS  respond  to  criticisms  by  other  parties  about  its 
existing  programs;  it  should  actively  seek  out  the  potential  for  new  creative  programs  to  address 
new  cost  containment  problems.83  Based  on  the  record,  I  cannot  conclude  that  BCBS'  program 
is  unacceptable  for  not  developing  the  type  of  documentation  specified  by  Mr.  Coady. 
However,  Mr.  Coady  has  suggested  a  number  of  ways  in  which  BCBS  could  maximize  the 
utility  of  information  it  collects.  BCBS  is  therefore  directed  to  evaluate  the  Interveners' 
suggestions  made  this  year,  and  address  them  thoroughly  in  its  filing  next  year.  In  particular, 
BCBS  should  develop  cost  containment  targets  and  goals  for  each  of  its  programs.  It  should 
also  demonstrate  how  much  the  programs  are  decreasing  subscriber  charges  per  member  per 
month.  Finally,  BCBS  should  explore  the  development  of  a  system  to  integrate  its  claims  data 
with  its  utilization  review  data. 

M.    Changes  in  BCBS'  Nongroup  Program  and  Benefit  Design 

In  last  year's  decision,  I  directed  BCBS: 


83  On  this  record,  BCBS  has  not  adequately  addressed  the  Interveners'  arguments  that  it  is  unreasonable 
to  expend  effort  designing  its  own  utilization  review  programs  instead  of  using  programs  that  have 
already  been  developed  by  others  in  the  industry  and  would  be  ready  for  implementation  now.   BCBS 
should  be  prepared  to  address  this  concern  more  fully  in  its  next  cost  containment  riling. 
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...to  undertake  a  comprehensive  reevaluation  of  its  nongroup 
program  to  determine  how  to  effect  cost  containment  results 
through  modification  in  benefit  design  and  plan  configurations,  as 
well  as  though  traditional  utilization  review  techniques.  In 
particular,  BCBS  is  directed  to  consider  HMOs,  PPAs  and  other 
managed  care  offerings  as  possible  benefit  configurations. 

Decision  on  1991  Nongroup  Rates  at  118.  BCBS  was  ordered  to  report  to  the  Commissioner 
and  to  me  on  a  quarterly  basis  with  the  progress  of  its  evaluations.  Id.  at  155.  Both  the  AG 
and  the  SRB  contend  that  BCBS  has  not  met  this  directive. 

Ms.  Socholitzky  testified  that  in  response  to  that  directive,  BCBS  performed  an 
extensive  analysis.   BCBS  asserts  that  material  developed  during  that  process  included 
information  on  nongroup  plan  design  by  other  Blue  Cross  and  Blue  Shield  plans,  market 
research  about  the  nongroup  population  as  well  as  the  total  direct  pay  market  in  Massachusetts, 
and  analysis  of  competitive  commercial  plans.   Ms.  Socholitzky  stated  that  BCBS  considered 
the  elimination  of  the  MMM  benefit  and  conversion  of  all  subscribers  to  the  CMMM  products. 
However,  she  stated  that  BCBS  believed  only  a  dramatic  benefit  decrease  would  have  a 
significant  impact  on  nongroup.  BCBS  described  this  option  as  a  draconian  and  unpopular 
solution.   According  to  BCBS,  benefit  design  or  plan  configuration  changes  within  the 
indemnity  product  could  not  provide  significant  cost  savings,  given  other  forces  adversely 
affecting  the  nongroup  product. 

Ms.  Socholitzky  stated  that  the  recent  addition  of  the  higher  deductible  plans  has 
adversely  affected  the  risk  pool  and  the  cost  for  the  basic  MMM  product.    According  to  BCBS, 
the  worsening  risk  pool  for  nongroup  had  to  be  addressed  in  order  to  achieve  meaningful 
solutions  and  it  therefore  requested  the  establishment  of  a  working  group  to  consider  the 
broader  issues  of  nongroup  market  reform. 

This  year  in  its  filing,  BCBS  initially  proposed  to  offer  a  direct  pay  HMO  Blue  Health 
Statement  product  to  be  available  by  the  fourth  quarter  of  1992.  However,  Ms.  Socholitzky 
acknowledged  on  cross-examination  that  BCBS  decided  to  postpone  implementation  of  this 
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product  until  the  nongroup  working  group  had  issued  its  recommendations.84    BCBS  agrees 
that  an  HMO  product  offers  more  savings  opportunities  than  a  freedom-of-choice  product 
However,  it  asserts  that  offering  an  HMO  option  will  exacerbate  adverse  selection  by  attracting 
the  better  risks.  It  stated  that  it  chose  not  to  propose  a  PPO  because  BCBS1  PPOs  are  subject  to 
different  regulatory  requirements  than  its  competitors. 

BCBS  argues  that  the  nongroup  working  group,  rather  than  the  rate  hearing  process,  is 
the  appropriate  place  for  discussions  concerning  product  design  to  take  place.  BCBS  states  that 
statutory  changes  necessary  to  effect  what  it  advocates  as  meaningful  market  reform  are  more 
appropriately  debated  within  that  working  group.  It  also  states  that  because  it  believes  any 
reform  proposal  should  be  a  joint  effort,  in  order  to  gain  the  broadest  support  for  legislative 
changes,  it  did  not  propose  its  own  legislative  package.85 

Both  the  AG  and  the  SRB  contend  that  BCBS  has  not  satisfied  the  directive  in  last  year's 
decision.   The  SRB  argues  that  it  is  undisputed  that  an  HMO  environment  would  decrease 
utilization  and  costs  and  would  eliminate  reimbursement  for  many  medically  unnecessary 
procedures  within  the  nongroup  population.   Noting  that  Mr.  Coady  testified  that  a  nongroup 
HMO  would  offer  the  biggest  opportunity  to  lower  costs  and  reduce  the  number  of  medically 
unnecessary  services,  the  SRB  argues  that  BCBS'  decision  to  abandon  this  opportunity 
demonstrates  it  has  not  met  its  cost  containment  obligations.  It  recommends  that  BCBS  be 
required  to  implement  an  HMO  pilot  program  for  a  cross  section  of  the  nongroup  population.86 


84  The  SRB  claims  that  this  change  of  position  by  BCBS  demonstrates  that  BCBS'  stated  intention  to 
implement  an  RBRVS  program  or  an  additional  outpatient  review  program  in  January  1993  should  not  be 
given  much  weight 

85  BCBS  asserts  that  participants  in  the  nongroup  working  group  include  the  Division,  BCBS, 
commercial  insurers  and  HMOs,  the  AG,  the  SRB  and  other  consumer  representatives. 

86  BCBS  contends  that  Mr.  Coady  recommended  that  BCBS  convert  the  entire  nongroup  population  to 
an  HMO  product  and  recommended  against  offering  an  HMO  only  as  an  option  because  doing  so  would 

(footnote  continued  on  following  page) 
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Arguing  that  the  Division's  directive  was  an  important  catalyst  to  this  process,  BCBS 
claims  that  it  is  unnecessary  and  inappropriate  to  replicate  the  working  group  discussion  in  the 
rate  hearing  process.  It  further  claims  that  the  rate  review  process  under  G.L.  c.  176A  and 
176B  does  not  authorize  the  Commissioner  to  order  BCBS  to  provide  a  wholly  different 
product.  BCBS  argues  that  Chapter  199  is  not  a  general  mandate  to  control  health  care  costs  or 
limit  rate  increases,  but  rather  refers  only  to  measures  to  prevent  payment  for  services  which  are 
not  medically  necessary.  It  also  argues  that,  as  a  part  of  G.L.  c.  176A  and  c.  176B,  Chapter  199 
review  applies  only  to  BCBS'  rate  filings  subject  to  the  Commissioner's  review  under  those 
chapters,  which  are  BCBS1  freedom-of-choice  products.  Therefore  it  contends  that  the  review 
under  Chapter  199  in  this  hearing  must  focus  only  on  utilization  review  measures  applicable  to 
the  nongroup  product. 

BCBS  contends  that  consideration  of  a  change  from  an  indemnity  product  to  a  PPO  or 
an  HMO  type  product,  while  appropriate  for  the  nongroup  working  group  in  studying  ways  to 
reform  the  nongroup  market,  is  inappropriate  in  this  proceeding  and  provides  no  basis  to 
support  a  finding  that  Chapter  199  has  not  been  satisfied. 

BCBS  argument  ignores  the  fact  last  year's  decision  directed  it  to  consider  these  options 
in  connection  with  this  rate  proceeding.  However,  since  BCBS  has  initiated  the  formation  of  the 
nongroup  working  group  this  year,  I  will  not  find  that  its  response  to  my  directive  last  year  is 
unacceptable.  Nevertheless,  BCBS  should  be  aware  that  its  responsibility  to  evaluate  and 
propose  solutions  to  address  the  problems  facing  the  BCBS  nongroup  product  in  the  context  of 
these  rate  hearings  is  not  alleviated  by  the  existence  and  work  of  that  group.  BCBS  is  directed 


likely  result  in  "cream  skimming,"  or  obtaining  the  best  risks,  by  the  HMO  and  a  worsening  of  the  risk 
pool  remaining  in  the  indemnity  product   BCBS  argues  that  such  a  result  would  exacerbate  the 
affordability  problem  already  facing  the  nongroup  product  I  note,  however,  that  while  Mr.  Coady 
preferred  conversion  to  an  HMO,  he  also  stated  that  BCBS  could  offer  an  HMO  option,  although  he 
believed  the  option  might  be  "problematic." 
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to  address  these  concerns  again  in  its  next  rate  filing,  including  the  alternatives  described  in  last 
year's  decision  and  those  recommended  by  the  SRB  this  year,  and  to  report  on  its  evaluation  in 
its  next  rate  filing. 

Although  I  will  not  find  BCBS'  cost  containment  program  as  a  whole  is  unacceptable  this 
year,  there  are  several  aspects  in  which  it  needs  much  improvement.  BCBS  is  directed  to 
address  each  of  those  concerns  in  its  next  rate  filing,  and  to  expect  that  the  reasonableness  of 
proposed  rates  for  particular  benefits  will  be  evaluated  in  light  of  the  applicable  cost  containment 
programs. 
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IV.  RIDERS 


BCBS  has  proposed  a  number  of  riders  to  amend  the  MMM,  CMMM  and  Indemnity 

subscriber  certificates.   These  riders  include: 

1.  Early  Maternity  Assessment  Program,  effective  October  1,  1992  (Riders  MMM  1 
NG  R03-001  and  CMMM  1  NG  R03-001),  which  would  add  a  high  risk  pregnancy 
screening,  assessment  and  case  management  program; 

2.  Other  Contract  Provisions  —  Home  Infusion  Therapy  and  Circumcision  Services, 
effective  September  1,  1992  (MMM  1  NG  R99-800  and  CMMM  1NGR99-800), 
which  would  add  outpatient  benefits  for  home  infusion  services  by  participating 
providers,  and  would  remove  the  limitation  on  benefits  for  routine  circumcisions 
from  birth; 

3.  Extended  Benefits  Deductible,  effective  January  1, 1993  (MMM  1  NG  R10-001) 
which  would  raise  the  deductible  per  member  per  calendar  year  from  $165  to  $185. 
The  rider  includes  a  provision  indexing  the  deductible  to  the  medical  factor  of  the 
Consumer  Price  Index; 

4.  Hospital  Inpatient  Benefits,  to  reflect  how  hospital  inpatient  benefits  will  be  paid 
under  the  new  acute  hospital  contracts  (MMM  1  NG  R01-801,  CMMM  1  NG  R01- 
801,  EBC  1  NG  R01-801  and  BCC  1  NG  R01-801). 

5.  Coordination  of  Benefits  provisions,  effective  September  1,  1992  (BCC  1  NG  R08- 
009,  BSC  1  NG  R08-009,  EBC  1  NG  R08-009)  to  update  language  describing  these 
provisions  in  the  Blue  Cross,  Blue  Shield  and  Prolonged  Illness  certificates  with  the 
language  in  the  MMM  and  CMMM  certificates; 

6.  Preadmission  Review  and  Notification  of  Emergency  or  Maternity  Care,  effective 
September  1,  1992  (BCC  1  NG  R20-001)  to  update  the  Blue  Cross  certificate  with 
a  revised  definition  of  emergency  and  an  added  definition  of  mental  health 
emergency,  consistent  with  the  definitions  in  the  MMM  and  CMMM  certificates; 

7.  Preadmission  Review  and  Admission  Notification,  effective  September  1, 1992 
(EBC  1  NG  R20-001),  to  update  the  Prolonged  Illness  certificate  with  a  revised 
definition  of  emergency  and  an  added  definition  of  mental  health  emergency 
consistent  with  language  in  the  MMM  and  CMMM  certificates; 

8.  Other  Contract  Provisions,  effective  September  1,  192,  (BCC  1  NG  R99-800,  BSC 
1  NG  R99-800,  and  EBC  1  NG  R99-800)  to  update  language  in  the  Blue  Cross, 
Blue  Shield  and  Prolonged  Illness  certificates  to  be  consistent  with  the 
corresponding  provisions  of  the  MMM  and  CMMM  certificates,  including  removing 
the  limitation  on  benefits  for  routine  circumcision  from  birth  in  Blue  Cross  and  Blue 
Shield  certificates. 

Neither  Intervenor  raised  an  objection  to  these  riders.  All  of  the  above  riders  are 
approved,  with  the  exception  of  the  Extended  Benefits  Deductible  rider.  With  regard  to  that 
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rider,  Ms.  Rosenblatt  testified  that  the  increase  in  the  extended  benefits  deductible  is  to  avoid 
erosion  of  the  value  of  the  deductible  and  premium  increases.    In  response  to  my  request  for  an 
explanation  for  the  basis  for  the  increase,  BCBS  offered  only  the  rider  itself.    BCBS  has  not 
demonstrated  that  the  indexing  of  this  deductible  to  the  medical  factor  of  the  Consumer  Price 
Index  is  reasonable.  I  therefore  disapprove  this  rider.  However,  I  would  approve  as  reasonable 
a  rider  which  increased  the  deductible  for  the  rate  year  to  $185  per  subscriber  per  calendar  year, 
but  which  did  not  contain  the  provision  indexing  the  increase  in  the  deductible  to  the  medical 
factor  of  the  Consumer  Price  Index.  Cf.  Decision  on  1991  Medex  Rates  at  170  (noting 
disapproval  of  a  similar  indexing  provision  in  a  rider  for  the  prescription  drug  deductible  for 
Medex  products). 
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V.    CONCLUSION 

Based  on  the  foregoing  findings  and  conclusions,  IT  IS  ORDERED  THAT  the  filing  of 
Blue  Cross  and  Blue  Shield  of  Massachusetts,  Inc.  for  an  increase  in  nongroup  rates  effective  on 
and  after  September  1, 1992  is  hereby  disapproved  to  the  following  extent: 

The  Managed  Major  Medical  and  Comprehensive  Managed  Major  Medical  rates 
calculated  in  Filing  A,  Sections  IV,  V,  and  VII  are  hereby  disapproved.  The  MMM  and  CMMM 
rates  for  group  conversions  calculated  in  Filing  B,  Section  VII  are  hereby  disapproved. 

The  Indemnity  rates  calculated  in  Filing  C,  Section  VIQ  are  hereby  disapproved.  The 
Indemnity  rates  for  group  conversions  calculated  in  Filing  D,  Section  IX  are  hereby  disapproved. 

The  Preferred  Provider  Arrangement  Group  Conversion  rates  calculated  in  Filing  E, 
Section  X  are  hereby  disapproved. 

The  riders  to  the  MMM,  CMMM  and  the  Indemnity  coverages  are  hereby  approved, 
with  the  exceptions  set  forth  in  this  decision. 

Pursuant  to  211  CMR  120.07,  BCBS  may  submit  a  Revised  Rate  Filing  for  those 
products  for  which  the  rates  have  been  disapproved,  incorporating  rates  that  would  be  found 
reasonable  in  accordance  with  this  decision.  Such  filing  should  contain  uniform  rates  for  MMM 
and  CMMM  health  statement  and  group  conversion  subscribers.  Such  filing  should  also  contain 
the  reserve  contribution  rate  that  would  be  found  reasonable  in  accordance  with  this  decision.  It 
should  also  contain  the  acute  hospital  cost  calculation  found  reasonable  in  accordance  with  this 
decision.  The  Revised  Rate  Filing  may  incorporate  by  reference  those  portions  of  the  pending 
filing  found  to  be  within  the  range  of  reasonableness. 

If  such  a  Revised  Rate  Filing  is  submitted  by  no  later  than  4:00  p.m.  on  February  16, 
1993,  a  hearing  will  be  held  at  1 1:00  a.m.  on  February  18,  1993,  to  consider  whether  further 
proceedings  are  necessary  to  review  the  rate  requested  in  the  Revised  Rate  Filing. 


Decision  on  1992  Nongroup  Rates 
Docket  No.  G  92-12 


Page  129 


Pursuant  to  G.L.  c.  176A,  §§  6  and  10  and  c.  176B,  §  4,  which  give  the  Commissioner 
authority  to  issue  such  orders  as  are  found  to  be  "proper,  expedient,  or  necessary  to  enforce  and 
administer  the  provisions"  of  these  sections,  and  pursuant  to  21 1  CMR  120.07  and  120.19,  if  a 
Revised  Rate  Filing  meets  the  requirements  set  forth  in  this  decision  and  can  be  approved,  it  will 
be  approved  effective  October  1,  1992. 


SO  ORDERED. 


f] 
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Shelagh  A.  Ellman-Pearl 

Chief  Health  Insurance  Hearing  Officer 

Presiding  Officer 


Date:  February  12,  1993 


APPROVED  AND  AFFIRMED: 


Kay  Ercregmy 
Commissioner  of 


urance 


Date:  February  12,  1993 


This  decision  may  be  appealed  in  accordance  with  the  provisions  of  G.  L.  c.  176 A,  §  6 
and  G.L.  c.  176B,  §  12. 
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